


Best Interests of the Child:

This year, 2009, we celebrate the 20" Anniversary of the Convention on the Rights
of the Child. It is an opportunity to reflect on progress and challenges in
implementation. This report on the Best Interests of the Child, one of the core
principles in the Convention, is a contribution for such reflection. It is the outcome
of a multi-disciplinary conference that considered the concept in general and its
application for many areas in the lives of children in Canada.The conference was
held at the University of Toronto, Faculty of Law, on February 27-28, 20009.

We hope this report stimulates both action and reflection on a rights-based
approach to the concept of the Best Interests of the Child, rooted in the
Convention as a whole. Our goal is improved application of both the principle and
the Convention more broadly, for the benefit of children across Canada. We
dedicate our efforts to all children in Canada.

Organizing Committee:

Kathy Vandergrift, Canadian Coalition for the Rights of Children

Cheryl Milne, David Asper Center for Constitutional Rights, University of Toronto
Carol Rogerson, Faculty of Law, University of Toronto

Lisa Wolff, UNICEF Canada

Nadja Pollaert, International Bureau for Children’s Rights

Emily Chan, Justice for Children and Youth



Best Interests of the Child:

N\

Canadian  Patrimoine

P
S D TORONTO
Heritage canadien Canada I * I Canada Canada ! FACULTY OF LAW

The organizers thank the sponsoring agencies for contributions of time, expertise,
and financial support throughout the long process from concept to conference to
report:

Canadian Coalition for the Rights of Children

UNICEF Canada

Justice for Children and Youth

Faculty of Law, University of Toronto

David Asper Center for Constitutional Rights, University of Toronto

Canadian Coalition
for the Rights of Children

» BlICTICE A UNIVERSITY OF
Codlition canadienne u n I Cef @ g&xsggﬁ TORONTO
pour les droits des enfants AND YOUTH * FACULTY OF LAW

Thank you to the many volunteers who generously contributed their expertise and
time. These contributions demonstrate the strength of the community dedicated
to improving realization of the rights of children. Special thanks go to Kathy
Vandergrift for consolidating the work of many into one report.

Thank you to Alana Kapell for assistance in organizing the conference and to
Catherine Mareschal for doing more than translation to make the report a useful
document.

The organizers express appreciation for financial support from the following
agencies to make this possible:

Canadian Heritage, Human Rights Program

Justice Canada

Faculty of Law, University of Toronto

Canadian Heritage, Official Languages Support Program

" Y . UNIVERSITY OF
epartment of Justice ~ Ministére de la Justice

Cover photos courtesy UNICEF



Best Interests of the Child:

N\

4
Table of Contents
Dedication . ... e 2
Acknowledgements . ... e 3
1.  Best Interests for All Children: Main Conference Report .................. 5
2. TheVoice ofthe Childin FamilyLaw ........ ... ... ... ... 24
3. ChildWelfare .. ... .. e e 31
4, AdOPLioN ... 35
5. Children in the Refugee and Immigration System ...................... 40
6. Aboriginal Children .. ..... ... . . . i e 43
7. Youth JustiCe .. ... .. . e 46
8. Education . ... e 50
9. Early Childhood Learningand Care ... iniiinnnnn 54
10. Health Care . ... ... e e 58
1. Children and Cultural Diversity ............ it 62
12. Bibliography ... ..o 65
13. Appendices:
Appendix A. Conference Schedule ............. ... ... .. .. 70
Appendix B. Discussion Paper ............ i e 73

Appendix C. Biographies . ........... i i 81



Best Interests of the Child:

N\

Best Interests for All Children

“Children are persons too!” This observation, made during the conference on the
Best Interests of the Child, captures the most important reason for taking its
outcomes seriously. Children, defined as everyone under the age of 18, are fully
persons, equal in value and deserving of as much respect as adults, defined as
everyone over the age of 18. Children are no longer considered future persons,
objects of charity, or the property of families — all of which were dominant
approaches to children in history. While Canada officially recognizes that children
are persons with rights, the conference concluded that many of our public policies
and programs need updating to implement the Convention on the Rights of the
Child, which Canada adopted twenty years ago.

Age and stage of development distinguish children from adults, leaving children
more vulnerable and dependent on adults. This gives rise to special protections
for children’s rights in law and public policy, justified limitations on their freedom,
and correlative obligations by adults to provide support and a conducive context
for the full development of children. This concept is captured in the principle of
the Best Interests of the Child, one of four core principles in the Convention on the
Rights of the Child. What the principle means and how it should be applied in
Canada is the focus of this report. It results from a two-day, multi-disciplinary
conference onThe Best Interests of the Child: Its Meaning and Application in
Canada, held at the University of Toronto, Faculty of Law, on February 27-28, 20009.

The goal of this report is better understanding of the principle of the Best Interests
of the Child and more effective application in Canada. It is part of the larger goal
to achieve full implementation of the Convention on the Rights of the Child. It
draws on the expertise and experience of the many presenters at the conference
(see Appendix A for a full list of presenters) and it reflects the discussion of key
issues, good practices, and suggestions by all participants (see Appendix B for the
Conference Discussion Paper).

It captures major themes and suggestions for use in on-going reflection and
development. It does not pretend to be an exhaustive analysis of all the issues
involved or a complete record of the conference proceedings. It hopes to share
knowledge, stimulate further learning, and encourage improvements in policy and
practice at all levels across Canada, for the benefit of Canada’s children.



Best Interests of the Child:

N\

The Best Interests of the Child

“In all actions concerning children, whether undertaken by public or
private social welfare institutions, courts of law, administrative
authorities or legislative bodies, the best interests of the child shall
be a primary consideration.” (Convention on the Rights of the Child,
Article 3.1)

The Best Interests of the Child (hereafter BIC) is one of the basic principles of the
Convention on the Rights of the Child (hereafter Convention). Effective application
of it is key for improving implementation of the Convention in Canada. While the
principle was applied in some areas of domestic law prior to the Convention, e.g.
custody and access determinations, it is now applicable to all policies and
practices that affect children individually and as a group.

Public understanding and application of the BIC has evolved over time and will
continue to do so. It will be influenced by social science research on child
development, the increasing participation of young people in public life, and
political and legal developments at all levels of government. How it is understood
and applied has significant implications for children in Canada, either positive or
negative.

The principle, stated in Article 3, is also referenced in seven other articles,
dealing with a wide range of matters in the lives of children:

@’7 In Article 9, BIC is the only reason for separation from parents (Article
9.1) and the only reason for denial of contact with a non-custodial
parent (Article 9.3).

{% Article 18, one of the articles on parental responsibility, states that “the
best interests of the child will be their basic concern.”

W Article 20 links the BIC with the right to cultural identity by explicitly
stating that the BIC for wards of the state includes “due regard” for “the
desirability of continuity in a child’s upbringing and to the child’s ethnic,
religious, cultural and linguistic background.”

@’7 Article 21 makes the BIC the paramount principle for adoption.

W Articles 37 and 40 use the BIC as a threshold factor within criminal
justice. Article 37 says children should be detained separately from
adults unless it is in their best interests to be together.

W Article 40 guarantees children’s right to a fair trial, unless that is not in
their best interest by reason of age or circumstance.
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The Convention is indivisible and its articles interdependent. Application of the BIC
is expected to influence the interpretation and application of all Convention
articles and to interact with the other principles, notably the rights to non-
discrimination, survival, and respect for the child’s views (Articles 2, 6 and 12).

Canada and the Best Interests of the Child

In 2003 the UN Committee on the Rights of the Child asked Canada to review and
improve application of the BIC in Canada. This resulted from Canada’s second
report on implementation of the Convention. In 2009 Canada will present its next
report and we will celebrate the 20th Anniversary of the Convention. The issues
highlighted in the 2003 recommendation need to be addressed in Canada:

“The Committee values that the State party upholds the principle of
the best interest of the child to be of vital importance in the
development of all legislation, programs and policies concerning
children, and is aware of the progress made in this respect.
However, the Committee remains concerned that the principle that
primary consideration should be given to the best interest of the
child is still not adequately defined and reflected in some legislation,
court decisions, and policies affecting certain children, especially
those facing situations of divorce, custody and deportation, as well
as Aboriginal children. Furthermore the Committee is concerned that
there is insufficient research and training for professionals in this
respect.”

The Committee recommends that the principle of “best interests of
the child” contained in article 3 be appropriately analyzed and
objectively implemented with regard to individuals and groups of
children in various situations (e.g. Aboriginal children) and integrated
in all reviews of legislation concerning children, legal procedures in
courts, as well as in judicial and administrative decisions and in
projects, programmes and services that have an impact on children.
The Committee encourages the State party to ensure that research
and educational programmes for professionals dealing with children
are reinforced and that article 3 of the Convention is fully understood,
and that this principle is effectively implemented.” (Concluding
Observations of the Committee on the Rights of the Child: Canada,
CRC/C/15/Add.215, 3 October 2003, paragraphs 24 and 25.)
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The concept for the conference was developed by the Canadian Coalition for the
Rights of Children and its partners, UNICEF Canada, Justice for Children and
Youth, and the University of Toronto Law Faculty, as a civil society response to this
recommendation. It was designed to foster inter-disciplinary dialogue on the
understanding and implementation of the BIC. The suggestions in this report
propose continuing steps toward improved implementation of the BIC in Canada.

The first and most important value of the BIC is to remind adults that children are
important, that their interests are different from those of adults, and that adults
need to consider the impact of their decisions for children as a top priority.

The Convention on the Rights of the Child is an important milestone in the long
history of approaches to childhood. Once considered of no value, children were
treated as the property of their fathers for many generations. Later, the child-
saving movement increased protection for vulnerable children, e.g. child labour
laws, and the “tender years” doctrine drew attention to the bond of attachment
between children and their mothers. The Convention put children at the center and
established a rights-based approach to interpretation of the BIC. The other
provisions of the Convention provide content for the BIC in particular areas of
children’s lives, and the BIC in turn helps to resolve tensions between different
factors that impact the lives of children.

The amorphous nature of the BIC is both a source of strength and weakness. Its
subjectivity allows it to be responsive to the situation of an individual child and to
evolving knowledge about child
development. Conference participants were
encouraged to seriously consider the
impact of new scientific knowledge about
brain development and about the influence
of environmental factors on child
development for our understanding of what
is in the best interests of children.

However, the vagueness and lack of precise
definition of the BIC can allow manipulation
by those with power to decide and impose
what they think is in the best interests of
children. Canadians will never forget that
the BIC was used at one time to justify
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taking Aboriginal children from their parents and placing them in residential
schools. Long after official apology and financial compensation, Aboriginal
communities continue to struggle with the impacts of a misguided use of the BIC,
one that was done without any consideration for the rights of the children
involved. A later chapter on Aboriginal children will consider current policy issues,
using a rights-based approach to BIC.

For individual children, a frequently cited example is the negative impact of the
current adversarial approach to resolving custody and access disputes for
children, even though the BIC is supposed to be the central concern. Parents in
divorce cases often justify their own interests by using the language of the BIC.
Arguments over the BIC in custody and access cases often fail to include the
voices of children. Processes to determine the BIC have spawned an expensive
industry of professionals who impose their own views of the BIC, with children at
the mercy of whoever has the most power and influence to impose their will on
children.

Suggestions for improvement include replacing adversarial approaches with
collaborative processes and/or ensuring that, in cases where parents have
lawyers, children have their own lawyer to defend their interests through a client-
lawyer relationship.

Under the Youth Criminal Justice Act, section 19 allows a judge to call a conference
with the young person, to give them a voice and to consider the best interests of
the young person in a more holistic way.

The conference highlighted the importance of a preventive use of the BIC at the
systemic level to improve circumstances for children as a group and provide equal
opportunity for vulnerable groups of children. Keynote speaker Mary Ellen Turpel-
Lafond presented a compelling case for shifting from an atomistic approach
focused on the best interests of a particular child to consider the best interests of
children in relation to their context. This can be done through systematic and
structural analysis of the situation of children and then using public policy tools to
improve the life chances for all children and particular groups of children.

The key question then is what conditions provide optimal circumstances for the
development of children, using analysis of data on the outcomes for children as
the evidentiary basis for policy formation. Research on the social determinants of
health, for example, provides evidence of the correlation between socio-economic
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factors and health outcomes for children.
A recent report, Kids, Crime, and Care, in
British Columbia illustrates the use of a
rights-based analysis of outcome data to
understand the factors that impact
children’s development. Evidence-based
indicators can be used for the
development of preventive social policy
options that would be in the interests of
children. On the government side, British
Columbia has adopted a common
framework for children, entitled Strong,
Safe, and Supported. It is based on the
Convention and will be used to integrate
the work of every department in relation
to children. In workshop sessions, other
examples were cited, both for negative
impacts of policy decisions for children
and positive potential to improve the
situation for groups of children in Canada.

Used in this way, the BIC has potential to contribute to greater public
understanding of child development and to galvanize public support for policy
changes and the provision of public services that provide equal opportunity for all
children in Canada.

Canada’s commitment to the Best Interests of the Child needs to go beyond
the courtroom and individual cases into public policy formation, prevention,
and public education.

Conference discussions suggest that we will have more effective outcomes for
Canada’s children if we take this broader approach. The development of a common
framework for positive outcomes for children was identified as a useful tool for
more mature analysis of both individual and collective application of the best
interests principle. There is a national vacuum in Canada with regard to outcome
measures for children that could be used to help in analysis of how well children
are doing. A common outcomes framework would help to: gather and analyze
evidence about the situation of children across Canada; identify policy options and
priorities that would be in the best interests of children; and monitor progress in
implementation.
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Using the BIC and the Convention on the Rights of the Child to assess the impacts
of public policies for children is another step with potential for positive impact in
the lives of children. Many public policy decisions that are not specifically for
children have tremendous impact for the lives of children, but these impacts are
not systematically examined or publicly discussed. Taxation was mentioned
repeatedly as one of these. In some cases, legislation designed for children
yields unintended negative consequences that could have been avoided with a
thorough child impact assessment (e.g. recent amendments to the Citizenship Act
that affect inter-country adoption).

Establishing a federal Children’s Commissioner with a mandate to bring
children’s voices and perspectives into national public policy formation would
provide a mechanism to highlight impacts for children that are now largely
ignored.

The use of outcome measures is particularly important for monitoring progress in
the realization of children’s rights. Canada’s current approach reports on
institutional policies and programs, which may be useful for evaluating
institutions, but it does little to help the public and government agencies
understand and advance the best interests of children in Canada. The new
initiative adopted by the government of British Columbia to integrate its policies
and programs for children within a framework based on children’s rights holds
promise as a model for others. It is too early to assess implementation, which
may provide further lessons for continuing improvement.

The conference heard about examples where provincial children’s advocates have
documented the impact of current policies, recommended changes, and achieved
results. In New Brunswick, for example, documentation of the situation of youth at
risk in the province, in a report entitled Connecting the Dots, highlighted gaps and
lack of coordination in services that harmed children. In response, steps have been
taken toward integrated service delivery. As stated by Bernard Richard, the New
Brunswick Child andYouth Advocate, “we are data-rich and information-poor
because we do not analyze the data to understand real outcomes for children and
then measure progress in terms of those outcomes.”

Applying the BIC in the policy formation process at all levels of government in
Canada is a first step; then regular monitoring and public reporting of impacts
through analysis of the actual outcomes for children could result in significant
improvements for the daily lives of children.
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Vuinerable Groups are a Top Priority

A rights-based approach to the BIC includes providing equal opportunity for every
child to develop his or her potential. As Keynote Speaker Mary EllenTurpel-
Lafond expressed it, the “accident of birth” alone should not determine the
outcome for children in vulnerable groups. Children do not start in the same place,
but different development opportunities can help to reduce the gap between those
who are born into privileged circumstances and those who, through no choice of
their own, start out in less fortunate circumstances. An adolescent without any
adult support, for example, has very different chances for success, compared to
other children. Social policies that can help to level the playing field for such
children are in the best interests of children and Canada as a country.

Several vulnerable groups of children in Canada were named for further attention
in the second review of Canada’s implementation of the Convention on the Rights
of the Child. Similar groups were mentioned during the Best Interests Conference
as needing focused attention:

W Children living outside the parental home,
W Children living in poverty,

W Children living independently before the age of maturity,
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W Children and youth with special needs, including mental health
concerns,

Y Aboriginal children, and

W Children in refugee families and recent immigrant families.

In the case of vulnerable groups, the BIC needs to be approached on a collective
basis in public policy and also on an individual basis in case management. Social
inclusion and closing gaps between vulnerable groups and other children require
focused attention. For Aboriginal children, the recent General Comment on the
Rights of Indigenous Children, adopted by the UN Committee on the Rights of the
Child, provides useful guidance on combining respect for cultural and collective
rights of Aboriginal children and the individual best interests of each child within
the group.

For Canada, federal and provincial strategies to protect and promote the best
interests of children in vulnerable groups should be a high priority.

Children’s Voice and Best Interests

“People need to really listen to kids.”

“Young people look to adults for guidance, but want to make decisions for
themselves.”

“Young people can make good decisions if they have enough, correct
information.”

These statements by young people reflect the importance of active participation in
any process to determine what is in the best interests of a child or children as a group.

Article 3 of the Convention, the BIC, and Article 12, the Right to Participate, are
complementary and need to be implemented together. The BIC includes age-
appropriate participation by children in making decisions that affect them. Several
speakers highlighted examples of practical suggestions for improvements in
programs that came from young people, when they were given the opportunity to
have a voice in the systems designed to help them. Having a voice does not mean
making final decisions; but it does mean serious consideration is given to the
views of children.
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The challenge is building both Articles 3 and 12 into the systems that affect the
lives of children.The conference learned through experience that creating an
enabling context for youth participation requires changes in typically adult ways of
working and making decisions. Systemic changes that effectively incorporate
children’s voices will be far-reaching. They will include measures such as
mandatory requirements to consider the views of children in legislation and legal
processes that affect children; more consideration of the views of children and less
adversarial approaches to custody proceedings; and legal representation for
children in lawsuits that have an impact on their best interest. At the policy level,
expansion of the work being done by provincial children’s advocates to give
children a voice would benefit from establishment of a national children’s
advocate with a mandate to facilitate similar youth participation in national policy
decisions that have major impacts for children across Canada.

Listening to children’s voices needs to become an essential part of any process to
determine the BIC in Canada, through systematic incorporation of both Articles 3
and 12 of the Convention into all policy formation and legal systems that affect
children.

Capability or Age?

In every session and workshop, questions were raised about the rationale for
some of the current age-based policies for young people and the lack of
consistency between different policies. It was noted that our society sends very
mixed messages to adolescents; on the one hand, they are courted at a young age
as fully capable consumers by advertising and marketing messages; they can be
employed and manage bank accounts at 16; and they exercise public voice and
influence through electronic forums. On the other hand, they are not considered
capable of taking responsibility for decisions such as missing a class in high
school, for which they need parental permission; they have no voice in public
affairs; and they cannot vote. In some provinces, young people can be married at
16 without parental consent, but they need parental signatures on school forms
until they are 18. 16 and 17 year-olds are considered competent enough to be
soldiers, sell goods, be responsible if they commit a crime, and leave home. But
they are not considered competent to manage child support payments if they live
on their own and they are not eligible for social assistance. Young people noted, as
another example, that some girls are now already menstruating before the age at
which most schools teach basic facts about the reproductive system. Lowering
the age for teaching sex education was suggested as essential to give young
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people necessary knowledge before
they are faced with choices that
have major impacts on their future
options, such as early pregnancies.

The transition from making
decisions for children to providing
information and supporting
adolescents to make decisions for
themselves happens gradually, but
at a younger age than reflected in
some policies that affect children’s
lives. In general, it was suggested
that adolescents today have access
to more information and increasing
capability to make decisions, with
adult advice and support. At the
same time, they are not well
informed about their rights and
responsibilities.

Graduated approaches, such as the
current laws regarding the age for
driving in Ontario, were cited as
good practices. Young people
highlighted that participating in
decision-making at school or in the
community is an effective way to
learn decision-making and
citizenship skills. Young people
expressed the view that voting at
age 16 made more sense to them
than 18. At the same time, there are
good reasons to differentiate
between adolescents and adults
and protect the space before age 18
as a time of experimentation and
maturation.

Age as a proxy for competence is
questioned at different levels. In a
thought-provoking panel,
conference participants were
challenged to provide scientific

15

Challenging the Concept of

Best Interests of the Child

The following six questions were presented to
stimulate critical thinking about the basic concept
of the best interests of the child.

Would you be satisfied if your rights or

capacity to participate in your community was

a function of your best interests as decided by
others?

Are all persons under 18 so incompetent, or

significantly more so than all persons over

eighteen, that others need to determine their
best interests? If so, what is the scientific evidence
for that?

If you answer “no” to questions one and two,

ask yourself what is the effect of intellectual

dishonesty for an entire constituency of
earnest learners in our community? How can we
explain to 16 and 17 year olds the inconsistencies in
what they may decide for themselves and what is
determined by others in their best interests under
current Canadian policy? What good is protection
of their rights under the Convention on the Rights of
the Child, if it has no teeth in Canada?

Are the answers to these questions relevant to

the fact that 16 and 17 year-olds, as they see it,

are viewed as competent persons only when
they (a) are alleged to have committed a crime (b)
become a soldier, (c) enter the market as a selling
agent of something or their bodies, or (d) are freak
athletes or entertainers.

What would happen if we abolished the term

“best interests of the child,” and we had to

struggle with creating a specific code of rights
for those under 18 years in Canadian law?

How much money is earned by keeping alive
the doctrine of best interests of the child?
How many jobs are maintained by a doctrine
that assumes all persons under 18 to be
incompetent or unemployable?
Jeffrey Wilson
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evidence to substantiate that under-18s are less
competent decision-makers than over-18s.
Restrictions placed on under-18s that over-18s would
not accept for themselves need to be justified and be
consistent, in order to maintain respect for the law.

As young people participate more fully, there is likely
to be a more gradual process in the transfer of
decision-making, with less focus on a particular age
and more focus on other indicators of competency.
Increasing participation and listening to the voices of
children, argue some, may be the best way to
respond to the concerns about age-based
competency measures.

A review of age-based legislation relating to young people at both federal and
provincial levels could lead to clear rationales, greater consistency between
different age-based policies, and more participation of young people in making
decisions that affect them. The Convention on the Rights of the Child could
provide a framework for balancing adult roles to provide information and
support to help young people make good decisions and necessary restrictions
to protect young people from harm.

The BIC is “a” primary consideration in the Convention, but not the only one.The
Convention recognizes that parents are the primary caregivers for children and, as
a consequence, deserve respect and support. The Convention also recognizes the
importance of religion and culture for healthy child development and includes
respect for different cultures and religious freedom. The conference considered
how these various interests relate to each other, how tensions between them can
be resolved, and how they can be applied in complementary rather than
conflicting ways.

Within the Convention, parental rights are best understood as fiduciary rights, a
different kind of rights than inherent rights that belong to each person by reason
of being human. Parents are entrusted with the care of children and the
responsibility to promote and protect the best interests of children. That gives
parents a wide scope of freedom to make choices in relation to child-rearing, but it
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is always subject to the principle of the BIC. While there is not a fundamental
conflict between parental rights and the rights of children, there are tensions
between them, often resulting from different perspectives on what is in the best
interests of children.

In general, this understanding of the relationship between the rights of parents
and the rights of children is upheld in Canadian law and Supreme Court decisions.
There is a lack of consistency in individual decisions and need for clarification in
various pieces of legislation, policies, and practice. More public education for both
parents and children is needed to understand the Convention on the Rights of the
Child and develop non-adversarial ways to resolve tensions that develop between
parents and children over what is in their best interests.

Tensions between the rights of children, religious freedom, and respect for cultural
diversity are of growing importance for implementation of the BIC in Canada.The
Convention takes a nuanced approach to both religious freedom and cultural
diversity, balancing the rights of children to develop and express their own beliefs
and values with respect for cultural diversity and guidance by parents in these
areas. In practice, it is a delicate balance and one that governments need to
consider. (See also workshop report on Cultural Diversity.)

The conference heard evidence of a wide range of areas where religious practices
in Canada threaten the realization of provisions within the Convention that amplify
the BIC. In the case of health, evidence indicates that at least 300 children have
died in Canada as a result of religious beliefs about medical interventions, when
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their lives could have been saved through medical intervention. One child has
died of exorcism, while many more have suffered physical violence through
exorcisms, which contradicts provisions that prohibit violence against children.
Early marriage and female circumcision continue to be issues among recent
immigrant families, some of whom send their girl children to other countries for
such practices. Religious rituals involving children can include sexual and
psychological abuse of children, contravening articles 19, 34, and 36 of the
Convention. Early marriage and sexual abuse of under-age girls have been
identified in communities that practice polygamy as a religious belief. Isolation of
children within religious societies and sects is not as widely discussed, but it
significantly hampers their future options.

Two patterns characterize situations that result in tension between the BIC and
religious practices. One is that religious practices either ignore or are given
priority over any consideration of the child’s interest. This is the case in forced
marriages against the wishes of young people or in cases where parents fear their
children are becoming too “Canadian” and use coercion to assert traditional
values. A more common approach by religious groups is to impose their own view
of what is in the best interests of children, according to their own worldview. This
is often based on an assertion that spiritual salvation is more important and
requires obedience to laws that run counter to the Convention, e.g. refusal of
blood transfusions. Religious beliefs are used to justify actions that run counter to
the provisions in the Convention.

Two options for dealing with these tensions were discussed. One is through laws
that establish limits for expression of freedom of religion. This approach tries to
solve the problem at the level of consequences without addressing the source of
the tensions.

A second, preventive approach is dialogue between governments who are
responsible for implementation of the Convention and religious leaders. The goal
of such dialogue would be increased understanding of the BIC, identification of
ways in which it can be accommodated within different religions, and
modifications or substitutions for practices that are harmful for children.
Community-based education about the rights of children that is sensitive to
different religions and cultural traditions can also create opportunities for young
people and their parents to discuss the tensions in a respectful way. Respectful
and responsible public discussion of Article 14, which protects the religious
freedom of young people, with guidance from parents, could also identify non-
adversarial ways to resolve conflicts when they arise.
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Increased public education about the rights of children should include
discussions about how parental rights complement the rights of children and
dialogue with religious and cultural leaders about tensions between some
elements in religious and cultural practices and the BIC as articulated in the
Convention. Non-adversarial avenues for resolving conflicts should be available,
as well as tools to help families and communities discuss these issues in a
respectful and responsible manner.

Jordan’s Principle, Canada’s Constitution,
and the Best Interests of Children

The BIC is mentioned in specific laws for family life, immigration, and child
welfare, but it is not embedded as a general principle of law in Canada. The
Convention on the Rights of the Child as a whole is sometimes used as an
interpretive tool within the Canadian legal system, but it has not been
incorporated into Canadian law. Canada lacks a coherent approach to children
under the law, which has resulted in confusing and conflicting judgments.

Some countries embed children’s rights in their constitution. In Canada, it is often
assumed that the Charter of Rights and Freedoms covers all human rights. The
Charter is applicable to children, but it does not adequately address the particular
rights of children. Non-discrimination, one of the core principles of the
Convention, is also prohibited in the Charter, but it has seldom been applied to
issues relating to children, despite the inclusion of age as one of the prohibited
grounds of discrimination.

A review of Charter cases involving the BIC reveals lack of clarity and
inconsistency. In some cases, BIC has been used to protect the rights of children
as persons. In other cases, however, it has been used to deny children equal
standing with adults before the law. In one case, the Supreme Court held that the
BIC is not a fundamental principle of justice in Canada, even with respect to
decisions affecting children.

Several speakers discussed the confusing approach to BIC and children’s rights in
the Supreme Court’s corporal punishment decision, and argued for clarification
through legislation to repeal section 43 of the Criminal Code. Canada needs a clear
statement that corporal punishment is not in the best interests of children, based
on documented evidence of its impacts and the effectiveness of alternative



20

approaches to discipline. This would make
Canadian law consistent with the Convention and
the more recent Global Report on Violence Against
Children. It would clearly establish that all
violence against children is a violation of their
rights.

In general, the lack of clarity and consistency
about the rights of children in Canada’s legal
system remains a major barrier to implementation
of the Convention in Canada. Children are not well
served by the current legal framework.

Canada’s federal system of government adds to the problem; the division of
powers between federal and provincial jurisdictions has resulted in “passing the
buck” when it comes to responsibility for protecting the rights of children. Most of
the key policy areas appear to fall within provincial jurisdiction (e.g. education,
health and child protection); yet all of these areas are important to First Nations
children, who are under federal jurisdiction. Further, the federal government is
responsible for youth criminal justice, but the provinces are responsible for
delivering programs for youth involved in the justice system. Of utmost
importance is the fact that the federal government maintains responsibility for
implementation of the Convention and could take a more active role to facilitate
its implementation across the country.

A presentation on the Quebec Charter highlighted how its treatment of children’s
rights and the BIC compares with the Convention and Canadian law, as interpreted
by Supreme Court decisions. Implementation is through the Quebec Commission
on Human Rights, which has a specific mandate to promote and protect the rights
of children. It was noted that current cases in Quebec reveal tensions between
recognition of parental rights to provide religious and moral education according
to their convictions and the right of children to religious freedom in the
Convention. It was also noted that the BIC was used to contest the federal young
offenders legislation and intervene in support of repeal of Section 43 of the
Criminal Code.

Jordan’s Principle was cited by many presenters and participants as one positive
step in Canada, based on the BIC. In January 2009, Parliament unanimously

adopted a resolution to support Jordan’s Principle in the provision of services for
Aboriginal children. It was developed in response to the harm done to Aboriginal
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children by jurisdictional disputes
in the provision of services. If
implemented, Jordan’s Principle
would provide necessary services
to the child without delay, and
government agencies would then
work out their respective
responsibilities between
themselves. Jordan’s Principle
highlights how application of the
BIC can help to resolve such
disputes by putting the best
interests of the child first.

Despite unanimous supportin a
parliamentary resolution, Jordan’s
Principle is not being implemented
across the country. The conference
heard both evidence of how
deliberate implementation of
Jordan’s principle has had a
positive impact for Aboriginal
children in parts of Manitoba and
how failure to implement it
continues to have tragic impacts
for the health of Aboriginal children
in other places.

Jordan’s Principle is relevant beyond Aboriginal children. Recent reports by
provincial children’s advocates in New Brunswick, Ontario, Saskatchewan, and
British Columbia all provide documentation of children in need who fall between
the cracks of different government departments within provincial governments or
gaps between federal laws and provincial services in the case of juvenile justice. If
the BIC was a higher priority, there would be a significant reduction in cases of
children falling through the cracks. Jordan’s Principle is common sense and can
be used to build public support for the actions needed to put it into practice. This
approach is also more cost-effective.

Jordan’s principle should be implemented for all Aboriginal children and
expanded to put the BIC first in all inter-departmental decision-making on
children’s issues within one level of government as well as other federal-
provincial issues affecting children.
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2009 is the twentieth anniversary of the Convention on the Rights of the Child. Itis an occasion for
renewed commitment to progressive implementation of its principles and specific provisions.
Following are suggested targets to achieve by the 25 Anniversary, five years from now, to measure
progress in implementing a rights-based approach to the BIC in Canada.

> By 2015, no child in Canada will need to leave their parents and become a ward of the state in
order to access health services judged to be essential for the best interests of the child.

D> By 2015, no young person, parent, or legal counsel is in a situation where conviction for
criminal activity is the only way to access mental health care or other assistance that is
essential for the BIC.

> By 2015, the following question will be routinely asked as part of policy formation at all levels of
government: “What is the impact of this policy or law for children?”

D> By 2015, 75% of children over the age of 7 will have age-appropriate awareness of their rights
and responsibilities to respect the rights of others and knowledge of what they can do or to
whom they can go for help when their rights are violated.

D> By 2015, every court case or hearing that involves children will have taken into consideration
the views of the child or given a sound rationale for not doing so.

> By 2015, the regular application of Jordan's Principle will be routine for Aboriginal services and
expanded to apply to inter-departmental delivery of assistance for all children.

> By 2015, Canada’s national Children’s Commissioner will be investigating and responding to
requests for help from children in areas under federal jurisdiction and working with provincial
children’s advocates on a regular basis to close gaps between federal and provincial laws and
programs for children.

> By 2015, Canada will have reduced child poverty to less than 5%, with a target for elimination
by 2020.

P> By 2015 Canada will have a national policy for early childhood that can be favourably compared
with practices in other industrialized countries.
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Political Leadership and Best Interests

At several points, conference participants struggled to understand the lack of
political leadership on children’s rights in Canada. In many cases related to BIC,
the issues are well documented and practical solutions are known, but
implementation is lacking. A common reason given for the inaction is lack of
political will.

What does this say about Canada? Is this the Canada we want? That challenge
was put to conference participants, with an appeal for all Canadians to stand up
for equal rights for all children in Canada, including Aboriginal children, as an
urgent matter and a political priority for all Canadians.

Political leaders and Canadian citizens need to make children’s rights a higher
political priority in Canada, including adoption of the Convention as part of
Canadian law and increased parliamentary oversight and accountability for its
implementation.
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The Voice of the Child in
Family Law

“Most children want to have a say. They understand the difference
between providing input into decision-making and making the final
decision.”

“We have come a long way. The discussion is no longer focused on if
children should participate, but rather how, during times of parental
separation.”

The Best Interests of the Child is the governing principle in the family law context
(custody and access determinations after parental separation or divorce). In this
area of law the BIC is accepted as the paramount principle. In recent years family
law has come under intense scrutiny, with on-going debates about how to modify
both the substantive law and the procedures for resolving post-separation
parenting disputes to better implement the BIC. Both the adversarial process and
the current legal framework of custody and access have been criticized, but it is a
challenge to reach consensus on and implement alternatives. The breadth of the
issues raised by the BIC in the family law context suggested narrowing the focus
to facilitate useful discussion in the workshop.The chosen focus was the issue of
incorporating the voice of the child into post-separation parenting determinations.
This provided an opportunity to explore the relationship between the BIC and
children’s participation rights in this context. Inevitably, however, some of the
discussion touched on broader issues of restructuring the family law system in the
interests of children.
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The participation of children in the family law
context raises difficult issues, both as to
whether we should allow children to participate
and how to do so. Some time was spent
clarifying concepts at the beginning; an
important point is that encouraging children’s
participation does not mean that children’s Anne Mc
views alone will determine the outcome.
Participation is about giving children “voice not
choice.” The workshop did not focus on the weight to be given to children’s voices,
but rather on how children’s voices can be better brought into the process.

Gillivray

The arguments commonly made against involving children are:

@”7 Children need to be protected from the dispute; participation places
them in the middle.

W Children cannot be expected to understand or assimilate the relevant
information.

W Children may be manipulated by one parent or the other to take sides.
W Children may feel caught in the middle and tell one parent or the other
what that parent wants to hear.
The arguments in favour of encouraging children’s participation are:
W It recognizes children’s rights under Article 12 of the Convention.
W It shows respect for the personhood of children.
W1t gives children a sense of the fairness of the process.

W Children want to be heard and they understand the difference between
having input and making the final decision.

@”7 Children’s views are important to the decision making process; hearing
children’s views is beneficial for both the children and their families:

¢ Focusing on the needs of the children early in the process of litigation
can reduce both the intensity and duration of conflict.

e Meaningful participation can be a protective factor by enhancing
children’s sense of self-esteem and control over their fate, thus
enhancing their resiliency.
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Workshop participants emphasized the importance of encouraging children’s
participation as an important component of the BIC. The main concern is how
to structure participation to ensure that it is a safe and positive experience for
children, rather than whether children should be allowed to participate. There
was recognition, however, that the Convention is rarely referred to in family law
and that the institutional culture of family law in Canada does not yet place a
high value on children’s participation.

The workshop reviewed the different ways that children’s voices can be brought
into the family law process, both indirectly and directly. The review highlighted
some innovative practices in Canada and other countries:

{ﬂﬂf Child custody and access assessments and clinical investigations
W Clinical (social work) “assists” (Office of the Children’s Lawyer, Ontario)

W Views of the child reports (BC, Alberta, Saskatchewan, Manitoba,
Newfoundland, Labrador)

W Hear the child interviews (started in Kelowna, BC)

Health professionals and lawyers interview the child and take
information to the decision maker. This method was controversial at first
but it is another way to get information before a judge.

W Children and youth voices F-9 form (Scotland)

These are much like affidavits to say what children would like in the
process.

W Child legal representation (Ontario, Alberta, Quebec, USA, England,
Australia, NZ)

Debate continues about the role of children’s counsel. Is it representing
views and wishes on similar terms as an adult client or is it presenting
views and wishes in context (model of Ontario Office of Children’s
Lawyer)?

W Judicial interviews give rise to the following factors for consideration:

e somewhat controversial; common practice in many other countries,
eg. Germany, but not a widespread practice in Canada
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¢ not all judges want to interview children due to impartiality issues and
some do not feel comfortable doing so

e can be helpful; more consideration should be given to them; many
children want to talk directly to the judge so that their views are not
misinterpreted, misrepresented or discounted; it can impress on
parents that the focus is on the children

¢ may not be helpful in high conflict cases or where children are
alienated

e typically done during trial but could be done pre-trial in the settlement
process, which might assist settlement, save money, and reduce delay

While the focus of child participation is often on the court process, many
participants stressed the importance and prevalence of non-adversarial methods
of dispute resolution to deal with post-separation parenting disputes. There is a
need to consider ways of facilitating child participation in these processes. Specific
practices discussed were:

@’7 Child inclusive mediation (BC, USA, Australia, New Zealand)

Australia takes the view that “we pay now or we pay later” Experience
indicates that children who are involved in child inclusive mediation
have better relationships with both parents, particularly with fathers
who are often left out in other processes.
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W Child specialist as part of the team in collaborative family practice (BC,
Ontario, USA)

A child specialist can speak to children about the separation, answer
questions, and give information; having someone for children to talk to
can reduce anxiety. A child specialist may give parents and other
professionals at the table more options when developing parenting
plans.

Because child participation in family law is still relatively under-developed in
Canada, many questions remain to be answered:

W What does children’s participation really mean?
W If children are heard, how much weight do we give to their voice?

W At what age should children be interviewed? Who determines their
competency to provide input into the decision-making process?

W Should there be an age where their views and wishes are
determinative?

W What about safety issues?

W What can be done to ensure that professionals are competent to
interview children?

W What about issues of consent and confidentiality?

W What about children with learning challenges who cannot express
themselves?

W What about children from different cultural backgrounds where they do
not speak about the “family situation” or their feelings?

W What about children from homes where there is interparental conflict,
domestic violence and /or child maltreatment?

W What kind of follow-up is done with children and who does it?
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Suggestions for Action and Further Research

With respect to the specific issue of child participation in family law:

@’7 More resources need to be devoted to supporting children’s

participation; government leadership is needed to allocate resources for

this purpose.

@’7 Children need support through the divorce process; participation
doesn’t just mean being consulted; it also means being provided with
information and having someone who can answer questions.

{% Children’s safety must be paramount.

W Consulting with children should be ongoing and not just a one-time
event.

@’7 Interviewing children requires qualified, sensitive and competent
interviewing skills; this should be a focus of professional training
(lawyers, judges, mental health professionals).

{% More consideration should be given to the usefulness of judicial
interviews of children.

W Children should be asked whether they want to participate.

@’7 Children’s confidentiality must be respected and their views taken into
consideration.

W Children need to be informed about the process and outcomes (e.qg.
their views are not determinative).

W Children should be informed about what their lawyers tell the court
before and after the hearing.

Y There should be follow-up with
children to make them aware of
the outcome.

@’7 Child participation should also
be encouraged in alternative
dispute resolution processes.

{% More monitoring and
evaluation of all forms of
participation is needed.

@’7 Research needs to include
children as part of the process.
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With respect to the family law system and post-separation parenting disputes:
@’7 Expand the use of unified family courts.

W Devote more resources to supporting children and focusing on
children’s needs early in the process (for example Families in Transition)
so that the court is the last resort.

W Make sure that support services are not conditional on beginning court
proceedings; stress early intervention. It is often too late by the time
court proceedings begin because the parties are in an adversarial mind-
set.

W Custody and access issues should not be dealt with in court; it is the
least helpful process. Encouraging alternative processes outside of court
is a major improvement.

W Australia’s new less adversarial trial process should be considered as a
model for reform.

W Recognize that low income families do not have the resources for
private alternative dispute resolution (eg. collaborative law) and will end
up in court; more professionals should be based in the court to take the
burden off judges, who are the least suited to decide these issues.

W In situations involving low income or self represented litigants, judges
are often the only resource and support system the family has. More
professionals are needed in the courtroom to take this burden off the
judge.
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Child Welfare

“If we truly believe that children are at the centre of what we do,
we will put ourselves at risk, not them.”

The Best Interests of the Child is incorporated into every provincial child welfare
statute as the governing principle. It is accepted as the paramount principle.
Application of the principle, however, reveals divergent views on how to make
best interests determinations. Central to the issue of protecting children from
harm is the need to ensure that intervention is in the child’s best interests and
does not cause greater harm. How are best interests and the concept of safety
related and differentiated?

Equally important is the issue of incorporating the voice of the child into BIC
determinations. The relationship between the BIC and children’s participation
rights is important in this context.

The failure of mainstream child welfare approaches was a significant theme of the
workshop. As one presenter noted, “Our great hope going forward is saying to
ourselves that the child welfare system we have doesn’t need to be fixed; it needs
to be completely rethought” What does it mean when the state is removing kids
from poor conditions? What services are we offering to deal with this problem?

Despite the fact that BIC is enunciated as the guiding principle in all child welfare
legislation in Canada, practices seem primarily focused on preventing child deaths
through removal. In fact greater removal of children doesn’t reduce the death
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rate. Approaches that look at root causes rather than effects are desperately
needed in order to keep children with their families.

The dire circumstance of many Aboriginal children was explicitly discussed in the
workshop. It was noted that, in Canada, 1 in 10 Aboriginal children will be in care
versus 1in 200 non-Aboriginal children, even though Aboriginal children are less
likely to experience abuse. The major issue for most children in the child welfare
system is neglect, not abuse. How we define neglect is significant in terms of the
measures taken. Neglect means that one has the tools to be a good caregiver and
chooses not to do so. For non-Aboriginal children, the primary category for
substantiated child maltreatment was exposure to domestic violence.

The impact of Canadian federalism on the implementation of BIC in child welfare
was noted, with a clear articulation of the need for the federal government to take
a more active role. The participants identified the need for a federal children’s
commissioner and overall federal responsibility and mandate to keep children,
especially Aboriginal children, from falling through the cracks.

For all children it was suggested that we should have a national family policy.
Children are holistic beings; they are attached to parents, communities and
extended families; but their world is often not attached to them. This starts at the
top levels of government with no federal legislation that covers child welfare at a
national level. Fragmentation into provincial and territorial legislation is a major
problem. With no federal children’s commissioner or cabinet minister responsible
for children, there is no federal overall responsibility for children. Who is there to
speak for the child in terms of the state?

Children with special needs were identified as a group in particular need and not
well served by child welfare services. Although this workshop did not address this
issue in depth, a lunchtime presentation addressed ways in which Aboriginal
children with complex medical needs should be supported in their communities.
Jordan’s principle is a key policy initiative that applies to children with disabilities;
it should apply to all children, not just First Nations children.

The issue of corporal punishment of children was also raised in this workshop. It
was noted that the majority of substantiated child physical abuse cases fell within
the definition of reasonable force set by the Supreme Court — the conclusion being
that Section 43 of the Criminal Code perpetuates instead of preventing child
abuse. This, along with the issue of domestic violence, shows that there are
gaping holes in the way that the legal system deals with violence against children.
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Suggestions for Action and Research

W Establishment of a national children’s commissioner with a mandate to
advise on incorporation of the BIC and the Convention in all federal
policies and implementation across the country, starting with an
implementation strategy for Jordan’s Principle for Aboriginal children.
The federal government should take responsibility for ensuring children
do not fall between the cracks of federal and provincial jurisdiction.

W Establishment of a standard poverty measure in Canada to help
differentiate between poverty and neglect and lead to more appropriate
responses for families with needs.

W Priority should be given to keeping a child within their world if possible,
rather than removing them to a new family and community; the child is
inseparable from his/her culture and context.

' A cost-benefit analysis of child welfare responses should be conducted,
as a basis to strengthen the case for investments in prevention/support
to vulnerable families.




A
/ A ]
f f [
A ‘f ) d

34

W Section 43 of the Criminal Code should be repealed because of the
confusing message it communicates respecting violence against
children.

W The federal government needs to take a lead by establishing a national
family policy that puts the best interests of children at the centre.

W Focus on support for families with children rather than accountability/
blame. The BIC needs to be interpreted from the perspective of the
child’s well being rather than being a basis to assign blame for
problems. Children can be neglected by the community and state, as
well as by parents. Instead of focusing so much attention on who and
how much each party is responsible, policies based on the BIC should
focus on developing the child’s capabilities as a citizen in her/his own
right.

W Canada should model our child welfare system after systems that take
an integrated and holistic view (e.g. Australia).

W With regard to child participation, the following suggestions were made:

¢ Bring forward the child’s voice in child protection mediation sessions
to determine the BIC.

e Listen to children in the formation and implementation of policies and
programs, as well as in individual case management.

¢ Develop policies from the ground up (from the people and
communities).

¢ Define BIC through the eyes of the child.
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The BIC is the paramount consideration in matters related to adoption, based on
Article 9 of the Convention on the Rights of the Child. This reference to BIC is
stronger than its status as “a primary consideration,” in Article 3. Other
international standards also apply in adoption, such as the Hague Convention on
Protection of Children and Co-operation in Respect of Intercountry Adoption and
the Optional Protocol to the Convention on the Rights of the Child on the Sale of
Children, Child Prostitution and Child Pornography. In all these instruments, the
BIC is the central lens for policy and for individual casework, in the determination
of eligibility for adoption and for placement of a child. Several issues and good
practices have emerged in application of the BIC in adoption in Canada and were
discussed in the workshop.

The meaning and application of the BIC in adoption need to be addressed
together. Understanding what the BIC means in a particular context needs to
consider which cultural and socio-economic interpretations are being privileged
and which other interpretations might be relevant. It also needs to take into
account the full life cycle of a child and intergenerational impacts, as in indigenous
customary law.

Permanency of family care has gained prominence in the consideration and
determination of best interests in adoption, but it also raises questions of
interpretation. Inter-country adoption may provide permanency, when a suitable
family cannot be found in the child’s own country of origin. However, permanency
has specific cultural understandings that should be taken into consideration; for
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example, in indigenous communities, the concept of permanency may extend
beyond the individual nuclear family to the community. Each child’s situation is
different; therefore, each child’s best interests must be considered within the
broader policy environment. Understanding the concept of permanence within a
community context could avoid some of the fractures that occur when children
leave their communities entirely.

Adoption is not an isolated measure or response to a child in need of a family. The
BIC takes into account all the provisions of the Convention; adoption, however,
should remain anchored as a response to a child in need of a family — not as a
response to perceived needs or rights to a certain level of economic security and
other Western indicators of needs and entitlements. Adoption should be
considered as only one possible response within a broader approach to child
protection that includes support to vulnerable families and communities. Most
children in orphanages and institutions in less affluent countries, for example,
have living parents.

Most children identified as without a permanent family are older than age five.
Therefore, children’s participation in decisions about their availability for adoption
and their placement should be included in best interests determinations.

The Hague Convention obligates a bilateral relationship between countries
sending and receiving children for adoption, but there is little systematic support
to ensure that the BIC is applied in inter-country adoptions.

Issues in Canada

A number of issues related to domestic adoption in Canada were raised during the
workshop, with suggestions for policy and procedural reform. These issues have
also been raised in the report that the Adoption Council of Canada made to the UN
Committee on the Rights of the Child during Canada’s second review in 2003, and
in the 2007 report of the Senate Committee on Human Rights, Children: The
Silenced Citizens.

The absence of a coordinated framework for the division of responsibilities
between the federal and provincial governments creates problems for
implementation of the BIC. The federal government has responsibility to ensure
proper implementation of the Convention and other international human rights
standards in all legislation and policy. That should mean more consistency across
provincial jurisdictions in its application in adoption.
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BIC for children as a group raises questions about the heavy emphasis on child
protection and limited attention to preventing risk or returning children to a stable,
permanent family placement. This is accentuated in Aboriginal communities. In
general, there is too much serial foster care for too many children in Canada.
Misperceptions often influence policy and practices, such as perceptions that
children in care are unadoptable because of high needs or advanced age, that
there are no children available for adoption domestically, and that there are huge
numbers of infants and young children available for international adoption.

Lack of access to advocates and independent legal advice means children are
generally not able to participate or have representation in the decision to remove
them from their families and in decisions about their placement after removal.
Adoption is one possibility, but there may be a number of other options (legal
guardianship by grandparents, older youth mentoring, indigenous community-
based care models, etc.). Decisions should include child and youth participation in
the determinations of best interests in availability for adoption and in placement.

National and disaggregated data and information on adoption and children in care
in Canada is inadequate. The federal government should lead in the collection and
dissemination of this information.

The workshop also identified concerns about discriminatory legislation and policy
that privileges the rights of non-adopted children. For example, adopted children
and foster children do not have a legal right to access information about their own
background and case files, in respect of their rights to identity and culture. No
adopted child or child in care in Canada has an absolute right to identity
information, while other children do; provincial legislation varies in the extent to
which it provides for or limits these rights.

In another instance, amendments made to the Citizenship Act in 2008 and 2009
have unintended, potentially negative consequences for children adopted from
foreign jurisdictions, in relation to their right to non-
discrimination, family and identity. If transparent and
participatory child impact assessments had been conducted,
through the lens of the BIC, these problems would have been
avoided. Other instances of policies that discriminate between
adopted children and other children were identified, including
certain provisions of Employment Insurance.

Canada’s reservation to the Convention in respect of
customary indigenous law (customary care) with reference to
adoption placement gives Aboriginal communities control
over their own adoption processes. However, in practice,
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funding and policy limit this control. Attention should be directed to how and for
whose benefit this reservation is implemented, as well as any changes in policy
and practice suggested in the 2009 General Comment 11 on the Rights of
Indigenous Children. The BIC should be reconsidered in the policies and practices
that remove Aboriginal children from their own communities. Permanence of
placement in indigenous communities may extend beyond the nuclear family to
the community. Workshop participants recommended that communities have
access to Aboriginal social workers and supports to vulnerable families, rather
than prioritizing resources for removal of children from the community into care.
Furthermore, older youth have the potential to be advocates for other children if
supported to do so — a mentorship/advocacy role for other children should be
supported in legal processes. There are some emerging good models, such as the
Nisga’a treaty provisions. It was recommended that Aboriginal children who are
adopted should be officially registered so that these children are not lost to their
communities.

The promotion of international standards in Canada is a way of infusing
indigenous understandings from the outside, as well as from the inside, because
indigenous perspectives have influenced the formulation of international
standards.

Workshop participants also noted the lack of post-adoption services for inter-
country adoption (exception of Quebec) unless the child goes into care.

Examples of Good/Promising Practice:

Workshop participants identified the following promising practices in the
application of the best interests principle in adoption:

W Access to independent legal advice by children (e.g. Office of the
Children’s Lawyer in Ontario) is a model of better institutional support,
but access is inconsistent at present. Support for children to participate
in determining their best interests in adoption differs greatly across
Canada.

W The Aboriginal practice of looking for other relatives to care for a child
before looking outside the family or community for a new adoptive
family.
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@’7 Non-Aboriginal adoptions should emulate the Aboriginal practice of
looking for other relatives to care for a child before looking outside the
family or community for a new adoptive family.

@’7 To address the problem that there is less support for families who adopt
than for foster care, public support should follow the child independent
of the kind of placement (guardianship home, kinship placement, etc.).

@’7 The federal government should coordinate the collection of national and
subnational information on foster care and adoption; the design for data
collection about Aboriginal children should be based on consultation
with and under the leadership of Aboriginal people.

W The federal government should lead in developing a national framework
to co-ordinate federal and provincial responsibilities and to ensure that
every child in Canada receives treatment consistent with international
standards.

W A national Children’s Commissioner should be established with a
mandate that includes monitoring the implementation of children’s
rights standards in adoption related policy and legislation.

W The Canadian Government should employ its foreign assistance and
diplomatic channels to help other countries ratify the Hague Convention
and establish adoption systems that comply with international
standards, avoiding the replication of problems in our own system, but
drawing on indigenous models and perspectives.

W All jurisdictions should provide full disclosure of a child’s identity,
respecting adopted children’s rights to their culture and identity.

@’7 The discriminatory effect of federal and provincial laws that implement
rights differently for adopted and non-adopted children should be
remedied.
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Children in the Refugee and
Immigration System

Canada’s Immigration and Refugee Protection Act (IRPA) includes a statutory
obligation to take into consideration the best interests of children affected by
decisions made on humanitarian and compassionate grounds. In addition, the
well-known 1999 Baker decision by the Supreme Court provides direction for the
BIC in refugee cases. The judgment states: “for the exercise of discretion to fall
within the standard of reasonableness, the decision-maker should consider
children’s best interests as an important factor, give them substantive weight, and
be alert, alive, and sensitive to them.”

At the international level, the United Nations High Commissioner for Refugees
(UNHCR) has issued detailed Guidelines on Determination of the Best Interests of
Children. These guidelines serve as a good practice example for work with
refugees and a model for the development of guidelines in other areas where the
BIC is applicable.

In practice, however, application of the BIC is inconsistent. A recent research

project by the Canadian Council of Refugees documented both good examples
and cases that did not respect the rights of children.

There is no general obligation to consider the BIC in all applications, as required
by article 3 of the Convention — only where it is specifically cited in the IRPA. This
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means that BIC does not apply to family
reunification for refugee children in Canada
whose parents are in other countries. Parents
may bring their children to Canada, but children
may not pursue bringing their parents to Canada.
Children who are still in the country of origin are
not allowed to join their parents in Canada, if their
parents did not declare them when they
immigrated. (Example: After Rwandan genocide
a parent came to Canada thinking her child was
dead and then learned child is alive; sponsorship
of the child was refused.) Children left behind are
vulnerable and often subject to threats from local authorities. Long wait times for
applicants with children also work against the best interests of children who need
a permanent home.

Canada lacks a clear policy framework to protect the best interests of children who
are unaccompanied asylum seekers, in spite of recommendations for this from the
UN Committee on the Rights of the Child in 2003 and in the 2007 Senate Report on
children’s rights, entitled Children: Silenced Citizens. Concerns include
guardianship, access to services, and, if children are being deported, what are the
conditions in the country to which they are being sent.

Narrow, restricted definitions of family and use of DNA tests to confirm biological
parentage are often contrary to the best interests of children, especially in contexts
where children are taken into non-biological families as a result of war or the
impacts of HIV/AIDS. The costs of expensive DNA tests are a barrier in themselves
and formal adoption may not be easy or affordable. Rejection of children and
their families because they cannot prove biological parentage does not make the
BIC a top priority. Limited access to Canadian immigration offices and limited
resources in field offices also create barriers for children and families who wish to
apply to come to Canada.

Trafficking of children is a growing concern; it is important to consider differences
between children and adults and include the BIC in the development of strategies
to prevent trafficking, prosecute traffickers, and provide services to victims.

Issues related to the BIC arise in services for children in families of uncertain
status, such as health services for asylum seekers and education for children of
parents who are appealing designation as illegal immigrants. Coordination
between governments is required to bridge gaps in laws and programs for
immigrant families. In addition, Canadian born children of refugee claimants do
not qualify for tax benefits that other children do, adding to poverty and unequal
opportunities; a BIC assessment of tax policies would address this.
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Training in the BIC is essential for officials dealing with children at ports of entry,
officials making refugee determinations, and officials dealing with services for
refugees. A review of cases shows uneven practice, including dismissing risks for
children, lack of sensitivity to impacts of decisions for children, and ignoring
reports based on the BIC.

Suggestions for Action and Further Research

@’7 Make the BIC and the Convention part of Canadian law to protect the
rights of children in all policies and programmes for refugees and
immigrants.

@’7 Adopt the UNHCR Guidelines for Determination of the Best Interests of
Children for use by Canadian officials, or develop similar guidelines that
provide clear criteria for evaluating the BIC.

@’7 Ensure all officials who may come into contact with children are trained
in BIC guidelines and the Convention and use procedures based on
them.

@’7 Broaden the definition of family to take into account the particular
circumstances of the children involved and make the use of DNA testing
to prove biological parentage an exception rather than a costly routine
practice. Give priority to BIC in such cases.

W Give special attention to children in the development of strategies to
prevent trafficking, and consider the BIC in provision of services to
victims and prosecution of traffickers.

W Ensure access to education, health, and social services for all children,
regardless of the status of their parents.

@’7 Reduce waiting times for refugee applicants with children, in recognition
that their best interests include a permanent home as soon as feasible.
Improved access to Canadian offices and greater field resources could
also help to reduce the time that some families spend in limbo without a
permanent home for their children.
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Aboriginal Children

“When the Aboriginal community is doing well, we are all doing well”

The particular circumstances facing First Nations and Aboriginal children require a
sophisticated approach to BIC, with an emphasis on accountability from all levels
of government. Jordan’s Principle figured prominently in the discussion of the
application of BIC, as did the importance of respecting cultural approaches that
place children at the centre of the community. Significant attention was paid to
the recent General Comment No. 11 on the rights of Indigenous children under
the Convention. It provides clear guidance on interpretation of the Convention as
it applies to the rights of Aboriginal children. In particular, it addresses application
of Convention articles 30, 31 and 33 and the importance of recognizing the
community and cultural rights of indigenous children. A major focus of the
workshop was on reconciling these rights with the historical application of BIC in
Aboriginal communities.

Differences were noted between Western and First Nations paradigms, which
include different ideas about theBIC. A key issue is a Western/mainstream focus
on protection and safety issues compared to a First Nations focus on cultural
considerations. Cultural considerations have to be respected and given more
weight in the context of the BIC. All communities need to work together and
allow a more holistic approach that recognizes how a child enriches a culture. A
strong desire to harmonize viewpoints was identified as a key policy issue.
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It was noted that we have not agreed upon a
definition of BIC and that significant barriers to
embracing BIC in Aboriginal communities stem from
the use of the standard as a sword with relation to
First Nations children and removal from their
communities. We must find a common language of
what BIC entails in order to ask people to sign onto a
legal system that reflects one voice. This
interpretation has to be inclusive, recognizing
different groups, and it must be child-centred.

The workshop focused mainly on child welfare

practices in relation to Aboriginal children, noting that too many Aboriginal
children are in care in Canada. Applying BIC appropriately means that we need to
focus on root causes such as poverty rather than end results, in order to keep First
Nation children out of the system. There are troublesome statistics regarding
Aboriginal children in care, in particular in provinces such as Saskatchewan. First
Nations communities are small but are consistently overrepresented in statistics
on alcoholism, suicide, and in particular, child placement in care. Government
approaches need to allow and support First Nations communities to take charge
and provide their own solutions.

It was also noted that many Canadians are unaware of the First Nations situation.
The general population is ignorant of the problems surrounding the
overrepresentation of First Nations children in care and the importance of the
values of First Nations cultures. Aboriginal issues are absent in mainstream
discourse in Canada. Concern was expressed that poor media representation
leads to a negative attitude toward Aboriginal issues and a lack of willingness to
try to understand.

Federal/provincial jurisdictional issues need urgent attention because they result
in discriminatory practices, a lack of services, or delay in providing for the basic
needs for Aboriginal children. Key areas such as health care, education, child
welfare and even recreation were identified as areas in which Aboriginal children
can fall through the cracks of the divide between the federal and provincial
jurisdictions. In this regard, BIC needs to encompass the concept of equality and
prevent the continued discrimination against Aboriginal children based upon race.
An equality rights perspective is one of the core values articulated by participants.

A major emphasis on Jordan'’s Principle is urgently needed, with all governments
embracing its basic premise of equality and provision of services to Aboriginal
children in accordance with BIC. Federal and provincial laws need to be consistent
with this approach to ensure that jurisdictional issues never result in a child falling
through the gap.
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@’7 Jordan’s Principle must be recognized and fully implemented
throughout Canada.

W Canada needs to follow the General Comment No. 11 on the Rights of
Indigenous Children in its implementation of the Convention in Canada.

W Recognize the importance of the First Nations model of the
family/childcare (circle of protection). It is not the family’s child but the
child’s family, which emphasizes connections within the entire
community. The model is portrayed by a circle diagram in which the
child is encircled by family, which is encircled by community, which is
encircled by the nation. Together, each layer forms a protective sphere
around the child; where there is a problem (fracture in one of the circles)
the child will simply walk down the street to seek the support of the next
layer and not simply be removed from the nuclear family and therefore
the community.

W Youth councils should be encouraged within First Nations. Children of
First Nation communities can be effective advocates. Such groups
should be given equal footing with other adult groups in order to
facilitate mutual participation.

{% All Canadians need to take a stand when the government is not moving
forward on children’s rights; non-Aboriginal care providers need to do
this as well.

@’7 Governments need to provide resources and support to allow First
Nations communities to take action to help their own children.

W Cultural considerations should be given more weight in courts, rather
than safety considerations alone.

W Consideration should be given to other models of attachment theory
that look beyond the nuclear family (i.e. circle diagram).
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Youth Justice

“Children’s rights are important because it is the child against the
coercive power of the state”

The Youth Criminal Justice Act (YCJA) applies to young people between the ages
of 12 and 17. TheYCJA combines a strong focus on respect for the rights and
responsibilities of young people, similar to adults, with some protective measures
based on age. It specifically prohibits, for example, using detention for child
welfare interventions on the grounds of the best interests of the child. Other
aspects of the YCJA, such as the publication ban on identification of accused
young persons, are protective measures based on recognition that young people
are different than adults — more vulnerable and at different developmental stages.

The preamble to the YCJA includes a reference to the Convention on the Rights of
the Child, and the Convention’s provisions for youth justice have been cited in
judgments by the Supreme Court of Canada, establishing them as part of
Canadian law. The BIC includes full implementation of Article 40, which deals
specifically with youth justice, and other articles that also relate to justice for
young people.

For youth justice in Canada, the best interests principle would suggest making it
hard to trigger the criminal justice system and pay greater attention to preventive
measures to keep young people out of that system. The compound needs of
young people are better addressed outside of the criminal justice system, which is
not designed to foster development of young people.

TheYJCA also raises questions about competing interests, such as victim rights,
societal interest in security, and the best interests of the young person.
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Participation by young people in the youth
justice system is limited by intimidation.
Interrogation by police officers, court
procedures, and detention all create fear,
distrust of officials, and frustration with the
complexities of the legal system.

When a young person is a victim of crime,
especially violence, the BIC should play a
larger role in the support services provided
for them.

In addition to intimidation by officials, lack of accessible information about youth
criminal justice processes results in confusion and frustration by the accused,
parents, and supporters. In turn, this often results in a frustration of justice. There
is a lack of genuine youth participation, from the relationship an accused youth
often has with an assigned lawyer to the opportunity provided to speak in front of
a judge. The BIC would be better served by a system that supports the accused
young person to meaningfully participate earlier in the process and to understand
the gravity of their decisions. The right to speak in front of a judge is nullified if
the young person is too intimidated to speak freely or does not clearly understand
the law and its impacts. There is a need to build confidence in the stewards of the
system (police, crown, judges, defence attorneys, etc.) in relation to young people.

Lack of resources for preventive programs is not in the best interests of young
people. Research has documented the value of preventive interventions to keep
young people out of the criminal justice system, and small projects have
demonstrated results, but resources are not adequate to provide these programs
on a sustainable basis. If the BIC were applied to the allocation of resources,
more would be channelled to prevention.

Other approaches warrant more attention. Restorative justice models, such as
those used by some First Nations, could be used in response to behaviours of
concern and lead to earlier interventions without laying criminal charges.
Restorative justice models put the young person at the center, define who is part
of the circle that will decide the BIC, and design a process that is appropriate for
that particular young person. In Quebec, offending behaviour is more often seen
as an indication for need of child protection and the matter is directed to the child
welfare system rather than the youth justice system.
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On the rehabilitation side, there is a shortage of community-based programs in
health, counselling and treatment for addictions. In addition, research is required
to ensure that the type of services provided are effective for the young people who
receive them.

Incarceration raises a number of issues. The incarceration of females with males
creates an increased vulnerability for the females. In this context, there is a need
for more gendered treatment in those facilities. The incarceration of young people
in the same facilities as adults often creates problems. Canada’s reservation on
Article 37(c) of the Convention, which calls for separate detention of young people,
has been highly criticized.

A lack of understanding about a particular disability can lead to serious charges.
Actions resulting from a disability are sometimes over-punished. Training of police
and corrections staff should include de-escalation techniques and better
understanding of the behaviours of people with FASD, autism, ADHD and OCD in
particular. Appropriate services for young persons with disabilities are needed.

Lack of consistency between pieces of legislation was discussed. In Ontario, for
example, there are conflicts between youth justice and the safe schools provisions
in education law, child welfare laws, and laws that govern immigration. In
particular, concerns were raised about conflicts between the treatment of young
people in the education context and the criminal context. While the YCJA seeks to
protect young people by ensuring privacy, stigmatization in the school and local
community context is often unavoidable.

One of the intentions of the YCJA was to decrease the overrepresentation of
Aboriginal youth within the system. However, the impact in British Columbia,
Saskatchewan and Ontario (at least) has not been what was hoped for. Merely
stating in the law that the needs of Aboriginal youth should be considered, has not
actually made a difference. There are a very high number of Aboriginal youth in
care and custody with a great prevalence of mental health problems and learning
disabilities. Appropriate resources are needed to provide preventive and
restorative programming for Aboriginal young people, in cooperation with
Aboriginal communities.

@’7 Determination of what the BIC means at every one of the junctures in
the youth justice system needs to be taken seriously as a policy issue by
governments and officials in the criminal justice system. Evidence-
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based research should be used rather than anecdotes, intuition, or
stereotypes about what is in the best interests of young people.

W Building youth participation into all aspects of the youth criminal justice
system would include listening to the voices of young people in the
design and planning of programs and the allocation of resources, as
well as in program implementation. In individual cases, early support is
needed for young people to know the gravity of their decisions and
actively engage in the process.

W Serious effort should be given to strategies to keep young people out of
the criminal justice system through the provision of preventive,
community-based programming that can address the compound issues
involved for young people who get in trouble with the law. This requires
putting the BIC ahead of jurisdictional questions between federal and
provincial governments and allocation of greater resources to
prevention and early intervention.

W Increase the number of First Nations appropriate resources within the
youth criminal system (i.e. youth court workers) and in the community
to meet the YCJA provisions allowing for community based
programming. Expand the use of First Nations restorative justice
models, also within mainstream communities and for earlier
intervention.

W Training police officers to give priority to the BIC in their work with
young people would result in different attitudes toward young people.
Interrogation techniques for young people, for example, often create
fear, distrust, and feelings of injustice. Police who work as social
supports for young people, instead of their enemies, such as school-
liaison officers, is a promising practice, but some concern was raised
about the impact of school officers carrying weapons.

@’7 Training is needed to ensure that language that applies to adults does
not enter into the youth criminal justice system. Examples: young
people are “found guilty” and not “convicted;” young people have
“youth records” and not “criminal records.”

W All jurisdictions across Canada should adopt the two-step process for
charging young people (internal charge approval prior to charging) used
in British Columbia, Quebec and New Brunswick. This has resulted in
fewer charges and diversion of young people from the criminal justice
system to other programs that are more able to address the factors
leading to incidents involving the police.
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Application of the BIC in the field of education takes into account not only Article
3, but also Articles 28 and 29 of the Convention on the Rights of the Child, which
specifically address children’s rights related to education. Other provisions in the
Convention also relate to application of the BIC in education, such as cultural
continuation (Article 30); parental guidance (Articles 5, 18, 14.2); access to
information and freedom of expression (Article 13); and freedom of thought and
religion with parental guidance (Article 14). These rights should be reflected in
policy and programming for curriculum, pedagogy, and delivery of education.
School policy and governance also needs to respect and implement children’s
rights across the full spectrum, including non-discrimination, privacy, access and
protection from harm.

In addition, there is a precedent in Canadian law for giving priority to the BIC in
making education decisions with regard to special needs. A Supreme Court
decision in Eaton v. Brant County Board of Education, (1997, 1 S.C.R. 241) held that
decisions regarding special education are to be made in the best interests of the
child. It also said that where the views and wishes of the child can be determined,
they should be given serious consideration in the process for determining theBIC.

The BIC applies to both the individual child and to children as a group. In
education there are many tensions between different claims:

W the interests of one child and the interests of peers in a class, school, or
across a jurisdiction such as a school board;
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W different interpretations of best interests by students, parents, teachers
and school administration;

W the BIC in competition with other interests (e.g. during negotiations
between teachers’ unions and school boards over policies and allocation
of resources; between Aboriginal governance and non-Aboriginal school
boards);

W the BIC and other objectives for education policy, such as workforce
needs and economic policies of provincial governments;

W education rights and conflicting provisions of other laws for young
people involved in the criminal justice system, the child welfare system
and employment.

W cultural continuation, such as education for Aboriginal children and
minority groups, and learning respect and accommodation for cultural
diversity.

Discussion of these tensions lead to two primary questions:

1.

Do decision-making processes in education clearly give priority to the BIC
and build it into policy frameworks and mechanisms for making decisions
and resolving disputes?

As an example, how is the BIC taken into consideration in negotiations
between teachers’ unions and school boards on specific policies, such as
noon-hour supervision, curriculum choices, and extra-curricular activities,
and in broader negotiations about programming and resource allocation?
Do special needs decision-making processes reflect the Supreme Court
decision about the BIC?

How are the views of children taken into consideration in the decision-
making processes in the field of education? BIC, under the Convention,
includes Article 12 on children’s right to have their views considered in
matters that affect them. A growing body of applied research on rights-
respecting school culture, as part of educating children about their rights,
demonstrates benefits for all stakeholders when children’s input is taken
into consideration on decisions about school governance, policy and
curriculum. This approach to education is not yet widely applied in Canada.

Discussion on BIC and discipline policies within education identified several issues:

W The need to reconcile competing interests when discipline results in
denial of access to education, such as application of the Safe Schools
Act in Ontario;
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W Interpretation of the BIC in the application of the concept of “in loco
parentis” by principals and vice-principals;

W Lack of voice and participation by children in discipline policies and
decisions;

W Lack of access and support for advocacy by young people in education
policy.

Discussion on BIC and special needs identified the following concerns:

W Legislation and provincial policies are silent on the implications of the
Supreme Court decision in the Eaton case, which requires that the BIC
be given priority;

W The question of who decides diagnosis and treatment for disabilities,
e.g. learning disabilities, is inadequately resolved;

W Limited resources to respond to the best interests of special needs
children after general salary negotiations and other obligations are met;

W Co-ordination of resources between different departments and
programs for special needs to provide holistic care for one child;

W Capacity and ability to advocate by children themselves and others who
are affected, as well as the parents, including other students and
educational aides.

At a deeper level, questions are raised about whether the assumption of
compulsory education is always in the best interest of an individual child, given
the trend among provinces to increase the age of compulsory education. More
attention to alternative forms of education can provide more options to meet the
diverse needs of young people.

Research in the field of educating children about rights and
responsibilities includes good practices for rights-based
school practices as well as curriculum modules on the
Convention and its implications. However, this is
sporadically integrated in a minority of schools in Canada.
Another practice with potential for implementing BIC is a
school board policy to track the developmental path of
individual students, using benchmarks that trigger review
and follow-up when students are not meeting established
bench marks — with particular attention to vulnerable children
including children in care, linguistic minorities and racially
marginalized groups.
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@’7 Broad-based public education to ensure that all stakeholders in
education are aware of and equipped to incorporate the BIC and the
Convention on the Rights of the Child in policy and programming. This
would include the systematic incorporation of education about
children’s rights and respect for the rights of others into school curricula
and culture. Stakeholders include provincial education ministries,
school board administration, teachers’ federations, school equity staff
and parent groups (councils, advocacy groups, etc.).

W Incorporating the provisions of the Convention into provincial laws that
govern education, including mechanisms for considering the best
interests for children as a group and for individual children within
decision-making processes, for both mandatory policies and
discretionary decisions.

W Providing guidance and training on strategies for disciplining children
that respect them as people with rights and responsibilities to respect
the rights of others.

W Changing the paradigm for decision-making in education from
processes based on competing powers and interests to ones based on
shared community, such as inclusion of all voices, accountability to
those being served, and provision of alternative choices that respond to
BIC considerations.

@’7 Ensuring continuity in the development of children through a
comprehensive tracking system based on the individual child, including
children who may be out-of-school in state care under child welfare or
the youth justice systems.

W Empowering young people by informing and enabling them to make
choices about alternative approaches in education, including non-formal
education options and alternative school options.

W Encouraging a national dialogue in Canada about who we are as
Canadians and how that impacts education of young people across the
country. Public discussion might include abolishing the concept of an
"age of maturity” and shifting to capacity and competency-based
criteria for participation in different societal activities.
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Early Childhood Learning and Care

The BIC collectively and individually should be at the centre of policy and
programs for young children. Early childhood warrants special attention because
the well-being of children and the quality of care and education during this stage
of life lays the foundation for healthy living as adults, life-long learning, inclusion
and respect for the value of every person. The UN Committee on the Rights of the
Child issued a general comment on the rights of young children, emphasizing that
they have as much right to supportive policies and services as older children, yet
lack a commensurate investment in many countries.

Social science research has documented that supporting families with affordable,
high quality options for early child learning and care has benefits for child
development and for the social and economic well-being of communities. Yet
Canada does not have a national policy framework for early childhood education
and wellbeing; provincial policies vary widely, resulting in inequity for children
across Canada; and funding for services in support of early child development is
inadequate.

There is no evidence that current federal policy approaches take into account the
BIC as a primary consideration. In addition to lack of federal-provincial and inter-
departmental co-operation, children in Canada bear the impacts of ideological
controversies about the role of women in society and ideal forms of family life.
Debates about early childhood programs have primarily been framed in relation to
whether women should work or stay at home. These battles ignore the reality for
young children across the country, do not take into account the results of
evidence-based research on child development, and fail to give priority to the BIC.
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Canada fares poorly in relation to other industrialized countries in measures of
policy effectiveness, investment, quality and access to early childcare and
education. UNICEF published an international comparison of early childcare and
education among industrialized countries in 2009, using quantifiable benchmarks
for various aspects of early childhood policy and service provision. It was based
on international research, rooted in the BIC. Canada met only one of ten
benchmarks.

How does Canada fare?

REPORT CARD

BENCHMARKS STATUS
Number of benchmarks achieved 1
Parental leave of 1 year at 50% of salary X

A national plan with priority for the disadvantaged X
Subsidized and regulated child care services for

80% of 4-year-olds X
80% of all child care staff trained X

50% of staff in accredited early education services

tertiary educated with relevant qualification v
Minimum staff-to-children ratio of 1:15 in pre-school education X
1.0% of GDP spent on early childhood services X
Child poverty rate less than 10% X

Near-universal outreach of essential child health services X
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Workshop discussion focused on understanding why early childhood policy is not
a high public priority in Canada and what could be done to increase public
awareness about its importance for children and for building healthy communities
in Canada. Specific policy options and good practices are well-researched; what is
lacking is the political will to implement what is known to be in the best interests
of children.

It is important to recognize that parents are the primary duty-bearers in the lives of
young children; programs should be designed to support parents in raising and
providing care for their children. But public policy should not be based only on the
premise that child care is needed in order for parents to work. Policy and
programs should be child-centered in order to ensure excellent quality and
consideration for the BIC.

There are cultural differences in raising young children. There are also several
factors that are well-established across cultures. Around the age of three, for
example, children in all cultures begin to explore the world beyond the nuclear
family. This curiosity is part of human development and necessary for social
development. Early childhood learning is not just a functional process for
preparing children for school; it helps to prepare children for life in society as
community members and citizens.

Well-designed early childhood programming can contribute to many objectives.
As well as child development, it can contribute to community-building and other
supports for family life. Good practices have the following characteristics:

@’7 flexibility to respond to various needs of children and families
W respect for cultural diversity and the development of each child
W common measures of quality and access to reduce discrimination,

based on outcomes-based research.

Early childhood education can help children learn about both rights and
responsibilities to respect the rights of other children and adults. Learning about
the well-being of children and the importance of treating children as persons with
rights needs to become part of learning for all ages. Trust and respect for children
is part of treating children as equally important citizens in our society.

Early childhood educational programming has proven its ability to provide a
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“head-start” and equalizer for children living in less advantaged circumstances.
Special attention is required for groups of children with special needs. Examples
include children whose parents work unusual hours; children with disabilities, and
Aboriginal children on and off reserve.

Aboriginal child care models, including customary care, can provide alternative
approaches that harmonize traditional values with modern education, including
the whole community in the process. National and provincial policy frameworks
need flexibility to incorporate different approaches while promoting non-
discrimination.

@’7 A broad-based, public dialogue about the place and role of children in
our society is needed as a basis for making policy decisions about early
childhood. Discussion should focus on why early childhood care and
education is important and what it contributes to the whole community
as a public good. The goal of such dialogue would be greater public
consensus about what is in the best interests of children and the
community as a whole.

W National leadership is needed to develop a deeper understanding and
vision for child development and the purpose of education in Canada,
based on giving priority to the BIC. This would include greater
awareness of how children learn to belong and contribute to the
community, developing early notions of what it means to be citizens in
Canada. Alternative approaches to early childhood, such as Aboriginal
models and models from other cultures, should be explored to learn
from them and develop a policy framework that is flexible in the way it
supports young children and their families. In this context, children and
adults need to learn about children’s rights and responsibilities under
the Convention on the Rights of the Child.

{”7 The federal government needs to take a leadership role and accept
responsibility and accountability for equitable treatment of all young
children in Canada, working in collaboration with the provinces, as a
long-term investment.

W Political leadership is needed at federal and provincial levels to build
support and mobilize resources for a more comprehensive approach to
early childhood learning and care across Canada, based on abundant
evidence about what is required for good outcomes for children and
society.



7 / / » ‘ 3 -

' Best Interests of the Child:

0 e (]
(R 7; LA )

&

S8

Health Care

The BIC relates to three areas of health:

1. Preventive health policy/population health/social determinants of health:
research has documented that paying attention to the BIC and children’s
rights is good public health policy and a good investment in preventive
health.

2. Access to health care: in 2003 Canada was asked to address inequitable
access to health care for children with disabilities, children in rural,
northern, and Aboriginal communities, and children with sexual minority
status.

3. Practices within the health care system: Who decides on treatment in the
best interests of a child? Health Professionals? Parents/Guardian? Young
person? Under what conditions do young persons have the right to refuse
treatment? When should treatment be forced on a child in the name of BIC?

Many provisions in the Convention on the Rights of the Child relate to creating a
healthy environment for child development. Article 24 articulates the rights of
children within the health care system.

In general, participants suggested that putting the BIC first would require
significant changes in current models of formal health care. Increased attention to
the social determinants of health by governments is a step toward implementing
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the BIC, but a shift in resources toward more preventive health care models is
needed to implement research findings on the social determinants of health for
children.

Development and use of child health impact assessments was identified as a
specific policy tool that needs further attention. Good practices for taking
children’s views into consideration in health care decisions, developed through
pilot projects, need to become general practice. Development and sharing of
ethical guidelines for applying the BIC in research and treatment decisions was
identified as another useful policy tool.

The current health care system, based on response to crisis, does not put
resources into supporting families to provide for children with special needs at
home. The result is that parents of children with complex needs are sometimes
forced to let their child become a ward of the state in order to get appropriate care.
This is not in the best interests of the child. A similar problem is the
criminalization of young people with mental health issues in order to access
treatment. Conviction for crimes should not be required to get mental health
treatment for young people who struggle with serious mental health issues.

In many cases, community-based approaches to health care are more able to deal
with the child as a whole person and consider in a holistic way all the factors that
contribute to healthy child development. More attention is needed to creating
communities that can support children and families with special health needs,
including mental health concerns, instead of focusing only on clinical treatment
models.

Participants heard evidence of institutional health care decisions made in the best
interests of parents without separate consideration of theBIC. Cases were cited of
the devaluation of children with complex disabilities and in some cases refusing
treatment based on quality of life assessments.

Children’s mental health is another important area that is just beginning to get
more attention. The recently formed Mental Health Care Commission will need to
incorporate the BIC and children’s rights into its national strategy for children’s
mental health. One promising practice cited is the use of mobile mental health
crisis units instead of police intervention to deal with emergency mental health
issues involving young people.

Jordan’s Principle was discussed as an important application of the BIC for the
health of Aboriginal children, but implementation is too slow. The conference
heard examples of positive impacts where there have been deliberate efforts to
implement it, and continuing negative examples of harm done to Aboriginal
children by jurisdictional disputes that do not put the BIC first.
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Jordan’s Principle is also applicable to health issues that require co-ordination
between different departments within one level of government as well as between
federal and provincial health agencies. One good practice cited is collaborative
efforts between departments to deal more effectively with addictions so that
young people can get help before they get caught up in the justice system and
develop a criminal record.

Directions for Change

The range of issues in health care led the discussion into two directions for
change:

1. How can the formal health care system become more responsive to the BIC
and children’s rights, including respect for children’s voices?

2. How can citizens create the political will to make changes in health policy
and allocation of resources toward preventive investments in the best
interests of children, especially for vulnerable groups?

One promising practice is an initiative to train health care professionals on the BIC
and the rights of children. Universities that train health care professionals could
pay more attention to this, and colleges of health professionals could strengthen
their codes of conduct in relation to the BIC and rights of children.

With regard to forced treatment and refusal of treatment, discussion turned to the
question of determining if, when, and under what circumstances a child has the
capacity to make a well-informed decision. Age-based policies lack the necessary
flexibility to recognize differing abilities to make decisions. Capability-based
approaches and training of health professionals, families, and children are areas
needing further development.

{”7 Development and use of tools for child health impact assessments of
proposed public policies that affect children.

W Implementation of Jordan’s Principle for Aboriginal children and
application to other children’s health issues that involve multiple
agencies and government departments.
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W Use of benchmarks and report cards to highlight progress in rights-
based approaches to children’s health, consistent with the BIC. Two
specific benchmarks of progress would be reduction and elimination of
the need for children to become wards of the state in order to access
necessary help for special needs and reduction of the criminalization of
young people with mental health issues in order to get treatment.

W Increased attention and resources to holistic, preventive health models
for children, based on research in the social determinants of health for
children and mental health.

W Increased attention to supporting families and communities to meet the
health needs of children, including those with special needs, through
community-based models.

W Repeal of Section 43 of the Criminal Code to prohibit corporal punishment,
based on public health evidence that it is harmful and therefore not
consistent with BIC, and there are effective alternatives for discipline.

W Development of codes of conduct, guidelines, and tools to help
clinicians assess the capacity of children to make decisions; expanded
use of models of shared decision-making between children, family, and
health care teams to determine what is in the best interests of a child;
and resources and mechanisms for help when there is uncertainty or
disagreement about assessment of capacity, e.g. mediation mechanisms
rather than adversarial court cases.

W Development of codes of conduct by the colleges of health
professionals in relation to children’s rights, children’s voice in health
care decisions, and determination of the BIC.

W Incorporate training on children’s rights into training programs for
health care professionals.

W Review of guidelines for health research with children to reflect the BIC
and children’s rights.

W Building a network of advocates for children’s rights in health care to
mobilize support for implementation of evidence-based good practices
for children.
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Children and Cultural Diversity

“Young people need information, safe places, and support to sort
through family cultural pressures, peer group pressures, and what it
means to be Canadian, in order to develop their own identity.”

The relationship between the BIC and cultural diversity is an area of tension.
Several themes in the Convention on the Rights of the Child come into tension
with each other during consideration of the BIC:

W A child’s right to his/her cultural identity and the state’s duty to protect
that (Preamble and Article 30).

W A child’s right to freedom of thought, conscience, and religion (Article 14).

W Respect for the rights and duties of parents to provide direction in these
matters (Article 14).

W The concept of “evolving capacities of a child” to make decisions for
themselves and participate in making decisions about cultural practices.

W Harm to a child and health as limits for cultural practices (Article 24.3
and General Comment on the Rights of Indigenous Children).

In practice, the BIC has been applied in various ways. It has been used to threaten
the right to cultural identity, as in the residential schools policy. It has also been
used as a protection for minority groups of children, e.g. indigenous
children/Roma. It can also be a protection for the rights of individual children
within a group.

The recently released General Comment on the Rights of Indigenous Children
provides important guidance on balancing collective and individual rights,
including specific commentary on application of the BIC for indigenous children.
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In Canada, immigrants often want to preserve the culture they brought with them,
even though it may be changing in the country of origin to reflect more modern
conceptions of children’s rights (frozen culture). Children often get caught
between a parent’s desire to preserve their past and young people’s desire to be
accepted in the new country. In some ways, Canada’s multiculturalism policy has
fostered the continuation of “frozen cultures.” All cultures change and there are
different views about children within any culture.

The workshop heard individual stories of harm done to young people by the
imposition of religious and cultural values without awareness or respect for the
right of young people to develop their own identity and religious expression.
Stories were also shared about young people navigating between their familial
cultural backgrounds, which are often mixed, and their peers, to develop their own
understanding of who they are.

Identity can be confusing, particularly in Canada. What is a Canadian identity?
Whereas assimilation into the dominant culture was essential for survival in the
past, that may be less true in contemporary Canada. Young people increasingly
talk with ease about multiple identities, but there are many cases of tensions
between parents and children.

For Canada’s Aboriginal population, children are part of the collective culture; their
culture is an essential part of their identity. Many do not have a concept of the
child as separate from the culture. Aboriginal people approach the question of
balance as finding ways to harmonize Canadian law and Aboriginal ways, rather
than a balance between individual identity and cultural traditions. In Canada, the
history of the residential schools endures as an example of a policy that was
justified by reference to the BIC, but had negative impact and threatened the rights
of children to their own culture. It was a misuse of the BIC without consideration
for the rights of children, prior to adoption of the Convention on the Rights of the
Child, which provides a rights-based approach to the BIC.

Discussion focused on what could be done to help young people navigate these
issues.

W Top priority was given to community-based approaches to education
about the rights of children, as well as school-based education.
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Community programming can create safe spaces for dialogue between
young people, parents, and community leaders on these matters. Young
people value a listening ear and alternative spaces where they can voice
their developing views about identity in safety, with respect, and learn
about the importance of respect for the views of others.

W Avenues for non-adversarial dispute resolution are important for young
people who find themselves caught in tensions with their family around
identity issues. This can be very important to avoid difficult separations
from family, leaving home prematurely, or turning to less constructive
behaviours.
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Conference Schedule

Day 1 - Thematic Sessions: Friday, February 27

NOTE: All events on February 27th take place in the Bennett Lecture Hall in Flavelle
House at the Faculty of Law, University of Toronto

8:00 a.m. — 8:45 a.m.

8:45 a.m. — 9:45 a.m.

9:45 a.m. — 10:45 a.m.

10: 45 a.m. - 11:15 a.m.

11:15 a.m. - 12:15 p.m.

12:15 p.m. - 1:00 p.m.

1:00 p.m. — 2:00 p.m.

Arrival and Registration: Flavelle House, Faculty of Law

Opening Remarks and Keynote Address
Keynote Speaker: Mary EllenTurpel-Lafond, British Columbia
Representative for Children andYouth

Panel I: Meaning and Interpretation of the Best Interest Principle
Nick Bala, Faculty of Law, Queen’s University

Jeffery Wilson, Wilson Christen Barristers LLP

Justice June Maresca, Ontario Court of Justice

Chair: Kathy Vandergrift, Canadian Coalition on the Rights of the
Child

Health Break

Panel Il: Best Interests and Participation

Youth panelists: Sarah Carlson, Katie Vlanich, Mary Watt from
Town Youth Participation Strategies

Rachel Birnbaum, Faculty of Social Work, University of Western
Ontario

Chair: Les Voakes, Executive Director, Town Youth Participation
Strategies

LUNCH

Panel lll: Best Interests and Other Interests

(Parental Rights, Culture, Public Security)

Anne McGillivray, Faculty of Law, University of Manitoba
Lorraine Derocher, SODRUS, University of Sherbrooke

Tara Collins, Faculty of Social Sciences, University of Ottawa
Chair: Nigel Fisher, President & CEO, UNICEF Canada
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2:00 p.m. — 3:00 p.m. Panel IV: Best Interests Applied to Children as a Group
Senator Raynell Andreychuk
Mark Sieben, Chief Operating Officer, B.C. Ministry of Children
and Family Development
TinaTam, Executive Director, Society for Children and Youth B.C.
Chair: Landon Pearson, Landon Pearson Resource Centre for
Children's Rights, Carleton University

3:00 p.m. — 3:30 p.m. Health Break

3:30 p.m. — 4:30 p.m. Panel V: Best Interests and Canada’s Constitution
Cheryl Milne, Asper Centre for Constitutional Rights, University
of Toronto

Cindy Blackstock, Executive Director, First Nations Child and
Family Caring Society

Claire Bernard, Legal Counsel, Commission des droits de la
personne et des droits de la jeunesse, Quebec

Chair: Carol Rogerson, Faculty of Law, University of Toronto

4:30 p.m. — 5:00 p.m. Introduction - Preparation for Day 2 Workshops

5:30 p.m. — Evening Reception in the Rowell Room, Flavelle House
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Day 2 - Workshops: Saturday, February 28

NOTE: The workshops on February 28th take place in various rooms in the Faculty of
Law, Flavelle House. Rooms will be assigned at registration.

9:30 a.m. — 10:15 a.m.

10:15 a.m. — 12:00 p.m.

12:00 — 1:30 p.m.

1:30 — 3:30 p.m.

3:30 - 4:00 p.m.

Keynote Address (Bennett Lecture Hall)
Keynote Speaker: Bernard Richard, New Brunswick Child and
Youth Advocate

Concurrent Workshops:
Immigration: Rick Goldman, Nadja Pollaert

Voices of Children in Family Law: Carol Rogerson, Justice Grant
Campbell, Katina Kavassalis, Judith Huddart, and Rachel
Birmbaum

Health Care: Kathy Vandergrift
Education: Martha MacKinnon
Aboriginal Children: Cheryl Milne, Cindy Blackstock

LUNCH and Plenary

Plenary Presentation: Papers in Brief —Various presenters will
speak about current research and practices relevant to the best
interest principle.

Concurrent Workshops:

Child Welfare: Cheryl Milne, Cindy Blackstock, Pamela Gough
Adoption: Lisa Wolff, Susan Bissell, Sandra Scarth

Youth Justice: LeeAnn Chapman

Early Childhood Education and Care: Anna MacQuarrie, Martha
Friendly

Cultural & Religious Practices: Kathy Vandergrift

Wrap-Up and Next Steps
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Discussion Paper for Conference
Participants

A.1. Why focus on the Best Interests of the Child?

In all actions concerning children, whether undertaken by public or
private social welfare institutions, courts of law, administrative
authorities or legislative bodies, the best interests of the child shall be
a primary consideration.

(Convention on the Rights of the Child, Article 3.1)

The best interests of the child (hereafter BIC) is one of the basic principles of the
Convention on the Rights of the Child (hereafter Convention). Effective application
of it is key for improving implementation of the Convention in Canada. While the
principle was applied in some areas of domestic law prior to the Convention, e.g.
custody and access determinations, it is now applicable to all policies and
practices that affect children individually and as a group.

Better understanding and effective application of the BIC would have significant
benefits for children in Canada. On the other hand, lack of clarity, inconsistency,
and failure to apply the principle have negative impacts in the lives of children that
can be avoided.

The principle, stated in Article 3, is also referenced in seven other articles, dealing
with a wide range of matters in the lives of children:

W In Article 9, BIC is the only reason for separation from parents (Article
9.1) and the only reason for denial of contact with a non-custodial
parent (Article 9.3).
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W Article 18, one of the articles on parental responsibility, states that the
best interests of the child will be their basic concern.

W Article 20 links the BIC with the right to cultural identity by explicitly
stating that the BIC for wards of the state includes due regard for the
desirability of continuity in a child s upbringing and to the child s ethnic,
religious, cultural and linguistic background.

W Article 21 makes the BIC the paramount principle for adoption.

WArticles 37 and 40 use the BIC as a threshold factor within criminal
justice. Article 37 says children should be detained separately from
adults unless it is in their best interests to be together.

W Article 40 guarantees children s right to a fair trial, unless that is not in
their best interest by reason of age or circumstance.

The Convention is indivisible and its articles interdependent. Application of the BIC
is expected to influence the interpretation and application of all Convention
articles and to interact with the other principles, notably the rights to non-
discrimination, survival, and respect for the child s views (articles 2, 6 and 12).

A. 2. Why now?

In 2003 the UN Committee on the Rights of the Child asked Canada to review and
improve application of the BIC in Canada. This resulted from Canada s second
report on implementation of the Convention in Canada. In 2009 Canada wiill
present its third report and we will celebrate the 20th Anniversary of the
Convention. The issues highlighted in the 2003 recommendation need to be
addressed in Canada:

“The Committee values that the State party upholds the principle of the best
interest of the child to be of vital importance in the development of all
legislation, programs and policies concerning children, and is aware of the
progress made in this respect. However, the Committee remains concerned
that the principle that primary consideration should be given to the best
interest of the child is still not adequately defined and reflected in some
legislation, court decisions, and policies affecting certain children, especially
those facing situations of divorce, custody and deportation, as well as
Aboriginal children. Furthermore the Committee is concerned that there is
insufficient research and training for professionals in this respect.”
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The Committee recommends that the principle of best interests of the
child contained in article 3 be appropriately analyzed and objectively
implemented with regard to individuals and groups of children in various
situations (e.g. Aboriginal children) and integrated in all reviews of
legislation concerning children, legal procedures in courts, as well as in
judicial and administrative decisions and in projects, programmes and
services that have an impact on children. The Committee encourages the
State party to ensure that research and educational programmes for
professionals dealing with children are reinforced and that article 3 of the
Convention is fully understood, and that this principle is effectively
implemented. (Concluding Observations of the Committee on the Rights of
the Child: Canada, CRC/C/15/Add.215, 3 October 2003, paragraphs 24 and
25.)

A.3. What do we hope to achieve?

The effective application of the BIC in Canada is an on-going objective that
requires the collaboration of many actors. The objectives for this initiative are to
develop:

1. a deeper and broadly shared understanding of the BIC

2. shared knowledge of good practices, tools, and processes to determine best
interests in individual and group applications within a variety of domains;

directions for policy and legislative development;
4. a basis for the development of professional training;

a network of persons interested in effective implementation of BIC.

B. Themes Arising in Implementation of the
Best Interests of the Child

B.1. Meaning and Interpretation of BIC

The BIC is not defined in the Convention, but there is agreement that the BIC puts
the interests of children at the centre of decision-making, rather than the interests
of adults, parents, or the State. Some say the rest of the Convention serves as a
definition, while others use the BIC to interpret the other provisions. While
flexibility in interpretation can be an advantage, the BIC has also been criticized for
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its vagueness and for being nothing more than an empty vessel that allows
broad discretion by decision-makers. Inconsistency in interpretation means
unequal treatment between children across Canada.

On the content side, the factors to be considered and the weight of different
factors in determining the BIC in a particular context are matters of debate. There
are divergent views about what is in the best interests of a child or children, based
on research, culture, professional training, personal experience and values, and
dominant ideologies. Sometimes there is a tension between present and future
interests. Does the BIC include the interests of the adults who care for the child?
Judgments between conflicting claims are sometimes difficult to adjudicate.

On the process side, who should decide and how is equally contentious. Many
processes try to use an objective evaluation of all options and outcomes based on
scientific evidence. Others argue that all judgment is subjective and biased by the
predispositions of the decision-maker/s. Some tests focus on the absolute best for
a specific child, while others focus on choosing between realistic options. Some
assert that different approaches to determining the BIC are needed for different
contexts, while others promote greater consistency through use of consistent
guidelines. A particularly challenging question is whether attempts to determine
the BIC can have a detrimental impact for children, because of costs and/or
unintended consequences. Competing concepts lead some to assert that the only
decision to be made is who should be the decision-maker.

Questions for discussion include:

@’7 How do different interpretations affect application of the BIC? Does
social science research provide a more objective basis for making
decisions?

@’7 Who should decide? Are there good practices in resolving disputes over
BIC?

W Are guidelines useful? Is consistency important for equitable treatment
or does BIC require individual decisions? Should there be different
approaches to BIC in different contexts?

W Are child impact assessments a useful tool to determine BIC in a policy
context?

W Can attempts to determine BIC do more harm than good for affected
children?
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B.2 Best Interests and Participation

The right of children to be heard and to have their views considered in decisions
that affect them is another key principle in the Convention. Child participation in
processes to determine the BIC is a developing field, with a wide divergence in
practice across Canada. A child s emerging right of self-determination is variously
interpreted in legal statutes (according to age) and sometimes comes into tension
with the BIC, which is often interpreted as protecting the interests of children who
are not considered able to make decisions for themselves. As a whole, the
Convention combines protection rights and participation rights, which depend on
the age and developing capacity of the child.

In practice, there is a growing commitment and interest in active participation by
young people in decision-making processes that affect them. Research shows a
wide range of practice in Canada, from total exclusion to full inclusion of children
in processes used to determine best interest. In the Convention, the principle of
participation applies both in individual cases and in policy-setting and program
planning. The challenge is applying it effectively, taking into account differing
ages, different circumstances of children and their communities, and the specific
context for participation.

Questions to be considered include:

@’7 How can decision-making processes be made child-friendly?

W Are there good practices for the participation of children in determining
best interests? Are they transferable? Are there situations where it is
harmful?

W How much weight should be given to views of children relative to other
factors?

{% Are decision makers equipped to receive a child s opinions and views?

W How can child witnesses in formal court processes be protected and
enabled to participate without undue influence, intimidation, or later
repercussions?

W Participation practices vary widely across Canada; should there be more
consistency to ensure fair treatment of all children, and avoid tokenism?

B.3. Best Interests and Other Considerations

The BIC is a primary consideration in the Convention, not the primary or
paramount consideration. In some situations compromises are made between
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the BIC and other considerations. Considerations that come into tension with the
BIC include parental claims that they have the right to make decisions for their
children, cultural traditions, public security concerns, and other laws. When there
are competing interests, questions are raised about the basis for compromise and
the relative weight to be given to the BIC and to the Convention generally relative
to other interests or laws.

Questions to be considered include:

{”7 Under what conditions does the BIC become secondary to other
considerations?

W Are there ways to reduce the tension between the different interests that
come into play in decisions relating to children?

W Are there good practices and/or guidelines to help resolve competing
interests?

@’7 Are policy changes needed to clarify the relationship between individual
rights and communal/cultural rights in the application of the BIC?

B.4. Best Interests of Children as a Group

The BIC is most commonly applied in individual cases, such as custody, health
care, and refugee claimant decisions. Article 3 refers to both the child and
children as a group; it includes application of the BIC to legislative measures,
policies, and programs for children. Using the BIC as a test for legislative
proposals and public policy decisions has had limited application in Canada.

There is potential to prevent negative and unanticipated impacts on children by
using BIC as a screen for proposed legislation, policy and programming. One
suggestion is that child impact assessments become part of the public policy
process. This could be similar to gender analysis or environmental impact
assessments. In some countries, the impact of annual budgets for children is
evaluated as part of the budget process. Institutional structures, such as children s
advocates or ministers responsible for children, can be mandated to take a
proactive role and raise the profile of children in relation to other stakeholders and
constituencies. Sometimes there are tensions between the interests of children as
a group and the best interests of a particular child.

Questions to be considered include:
W What would a child impact assessment include?

@’7 Where should responsibility for conducting and considering child
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impacts be located? Who should be consulted in assessing child
impacts?

W What structures, approaches, or good practices exist for including BIC in
policy processes?

{”7 How can young people participate in public policy processes to ensure
BIC are considered?

B. 5 Best Interests and the Canadian Constitution

Understanding the links between the BIC and Canada s legal framework can help
to advocate for appropriate policy changes. One factor in Canada is coordination
of federal and provincial jurisdictions within our federal system of government.
Many children s issues fall under provincial jurisdiction, while the federal
government has monitoring and reporting authority for children s rights generally
and has more direct responsibility for issues affecting Aboriginal children.
Jurisdictional disputes often hamper realization of a child s rights in individual
cases and can result in delay or inaction at the level of policy and programming.
In the case of Aboriginal children, the recent initiative to establish Jordan s
Principle highlights how application of the BIC could help to resolve

jurisdictional disputes. If implemented, it would provide necessary services to the
child without delay and government agencies would then work out their
respective responsibilities between themselves.

Some countries embed the rights of children in their constitutions. In Canada it is
often assumed that the Charter of Rights and Freedoms covers all human rights,
but there is no reference to specific rights for children in the Charter.
Discrimination, one of the core principles of the Convention, is also prohibited in
the Charter of Rights and Freedoms, but it has seldom been applied to issues
relating to children, despite the inclusion of age as one of the prohibited grounds
of discrimination. In some cases, courts have found no discrimination when the
differential treatment of the child is based on developmental factors, using the BIC
to justify it. In other cases there may be discrepancy between approaches to BIC
under the Charter and its central role in the Convention; in one Charter case the
Supreme Court held that BIC, although an important legal principle, was not vital
to our societal notion of justice. While the BIC is incorporated in specific laws for
family life, immigration, and child welfare, it is not embedded as a general
principle of law in Canada.

Questions to be considered include:

W What constitutional protection or grounds exist for the BIC and
children s rights in general?
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W What legislative changes are needed to embed the BIC in Canadian law?

W How can both levels of government ensure that BIC is central to their
approach to programs, policies and laws affecting children?

Application of BIC in Specific Contexts

Exploring how the BIC has been applied in the context of specific policy and
program areas for children can provide lessons learned, good practices, and
models for application. The workshops are designed to allow participants to share
information based on their experiences and research in specific fields. If possible,
each workshop will identify measures that could be taken for more effective
application of BIC in their field.

The contexts are being chosen in response to interest of participants. Participants
in each workshop are asked to consider the following questions:

W What are key issues in relation to the BIC in this field?

W What are good practices in applying the BIC in this field?

W How is child participation incorporated into decision-making on the BIC
in this field?

W What other Convention articles and principles have a considerable effect
in the application of the BIC in this domain? Other sources of rights?

W How could the implementation of current practices relating to the BIC be
improved?

W What policy changes could facilitate more effective application of BIC?

W What issues still need to be resolved to achieve a more common and
effective approach to the application of the BIC in this domain?

Workshops
e Family law ¢ Health Care
* Youth Justice e Education
e Child Welfare ¢ Immigration
e Aboriginal Children e Early Childhood and Care
e Adoption e Cultural Diversity
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MARY ELLEN TURPEL-LAFOND was appointed B.C's first Representative for Children

andYouth in November 2006. The Representative is an Independent Officer of the Legislature.

MsTurpel-Lafond is on leave from the Saskatchewan Provincial Court, where she was the
Administrative Judge for Saskatoon. She was appointed to the bench in 1998, and was actively
involved in projects relating to access to justice, judicial independence, and public outreach. She
has also worked as a criminal law judge in youth and adult courts, with an emphasis on
developing partnerships to better serve the needs of young people in the justice system,
particularly sexually exploited children and youth, and children and youth with disabilities, such as
those who suffer from fetal alcohol spectrum disorder.

MsTurpel-Lafond was a tenured law professor at Dalhousie University Faculty of Law, and taught
law at the University of Toronto, the University of Notre Dame and other universities. She has been
a visiting professor at University of British Columbia and University of Victoria law schools. She
holds a doctorate of law from Harvard Law School, a master's degree in international law from
Cambridge University, a law degree from Osgoode Hall, and a bachelor of arts degree from
Carleton University. She also holds a certificate in the international and comparative law of human
rights from the University of Strasbourg in France.

In 2007, the Indigenous Bar Association awarded her the distinction of ‘Indigenous Peoples’
Counsel’. As well, Time Magazine has twice bestowed honours upon MsTurpel-Lafond, naming her
one of the 100 Global Leaders of Tomorrow’ in 1994, and one of the “Top 20 Canadian Leaders for
the 21st Century’ in 1999.

A member of the Muskeg Lake Cree Nation, she is active in her First Nations community. In 2005,
she published a book on the history of the Muskeg Lake Cree Nation that was short-listed for a
Saskatchewan Book Award.

MsTurpel-Lafond, her husband George Lafond, their son and three daughters, (including twins),
reside in Victoria, B.C.

Panel I: Meaning and Interpretation of the Best Interest Principle

NICHOLAS BALA has law degrees from Queen’s University (LL.B. 1977) and Harvard (LL.M.

1980). He has been a Professor at the Faculty of Law at Queen's University since 1980, and was a
Visiting Professor at McGill, Duke and the University of Calgary. He has twice won teaching
awards at the Faculty of Law at Queen'’s University, and served as Associate Dean for five years.
From 2006 to the present Prof. Bala has been the Academic Director of the Osgoode Hall Law
School Part-time Family Law LL.M. Program. He won the Queen’s University Prize for Excellence
in Research in 2006, and in 2008 he was awarded the Stanley Cohen Distinguished Research Award
by the Association of Family & Conciliation Courts.
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Prof. Bala is an expert on Family and Children’s Law, with research focussing on issues related to
child witnesses and child abuse, spousal abuse and its effects on children, parental rights and
responsibilities after divorce, young offenders, and the Convention on the Rights of the Child.
Much of his research work is interdisciplinary and he has undertaken collaborative projects with
psychologists, social workers, criminologists and health professionals. Prof. Bala has published
extensively in journals in law, psychology, social work and medicine. He has written or co-authored
14 books and 130 articles and book chapters. His work has been cited by all levels of court in
Canada, including the Supreme Court of Canada (26 times) and courts of appeal in several
provinces. Prof. Bala has worked with the National Judicial Institute on planning and delivering
educational programs for Canadian judges on such issues as child witnesses, domestic violence
and young offenders, and is presently the editor of the NJI materials for judges on Child Witnesses.
He has presented on over 350 occasions at professional education programs for judges, lawyers,
probation officers, youth workers, teachers, doctors, psychologists, child welfare workers, and
social workers in Canada and the United States, and at scholarly and law reform conferences in
these two countries, the United Kingdom, Australia, Italy and Hong Kong.

Prof. Bala is a member of the Board of the International Bureau of Children’s Rights and of the
Canadian Research Institute on Law and the Family. He also works as a volunteer with young
offenders in Kingston, Ontario where he lives.

JEFFREY WILSON - certified Law Society of Upper Canada “Specialist in Family Law”
Practitioner for 30 years.

Author, Wilson On Children and the Law (Butterworths-LexisNexis), 1500 page loose-leaf service
publication, in its 31st year of publication with quarterly updates and Editor, Ontario Family Law
REPORTER (Butterworths-LexisNexis), monthly family law reporting service and practice
commentary, in its 30th year of publication.

Wilson lectures within and outside of Canada, preferring to do so in a NGO non-aligned capacity.
He did so in San Diego at the first tri-nation child labour conference conducted under the authority
of the North American Agreement on Labour Cooperation. (NAALC). He was the Canadian speaker
at the 10th Anniversary of the Convention on the Rights of the Child Commemorative Meeting and
attended in Geneva on behalf of the Canadian Coalition on the Rights of Children and addressed
the Committee on the Rights of the Child on the matter of Canada’s performance under the
Convention on the occasion of Canada’s only report to the Committee. Wilson was the founding
director to theToronto-based clinic Justice for Children and Youth.

He is a partner at the family law firm of Wilson Christen LLP inToronto, with specialists in court
advocacy, collaborative law, mediation and arbitration, and Wilson is an accredited family law
arbitrator. Wilson Christen LLP sponsored the first Canadian multi-lingual children’s English Canada
film festival inToronto in 1996, known as ZOOM!

For his work, The Advocacy Society honored him in June of 1999, with its “Award of Justice” Most
recently, Wilson has created the first “The Law and Youth [:] Taking Ownership of Knowledge for
Power” Workshop Series. For further information, tour www.thelawandyouth.org, and for
uncensored NGO information, inhale a bit of “On Guard” at www.childrenandthelaw.ca.The last
“The Law andYouth” Workshop took place on November 5, 2008 at Greenwood College School in
Toronto.
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MADAM JUSTICE JUNE MARESCA received her LL.B. in 1980 and her LL.M. in 1997,

both from Osgoode Hall Law School. She spent most of her career as a lawyer in private practice,
where she concentrated on children’s issues, alternative dispute resolution, and teaching. She co-
founded the Centre for Child and Family Mediation, offering child protection mediation, in 1990.
She is an adjunct professor of law at Osgoode Hall. She was awarded the Excellence inTeaching
Award from the University of Toronto in 1999 and the Award of Excellence in Alternative Dispute
Resolution by the Ontario Bar Association in 2000. She was appointed to the Ontario Court of
Justice in August, 2004, and currently hears both family and criminal cases in Brampton.

KATHY VANDERGRIFT is Chairperson of the Canadian Coalition for the Rights of Children.

She brings to this role years of experience in policy analysis in Canada, in both government roles
at the municipal and federal levels and NGO advocacy roles. Prior to focusing on children’s rights
in Canada, Kathy was instrumental in improving protection for the rights of children caught in
armed conflicts, through advocacy at the UN Security Council, founding the Watchlist on Children
and Armed Conflict, and coordinating the Canadian Forum on Children and Armed Conflict. She
has authored numerous reports on strategies for improving implementation of the Convention on
the Rights of the Child.

Kathy is also a candidate for a Master’s Degree in Public Ethics at St. Paul’s University; her thesis
focuses on the ethical tensions within the Convention, with a focus on different approaches to the
Best Interests Principle. In 2008, Kathy received the global UNICEF Aldo Farina Prize for Children’s
Rights Advocacy.

Panel lI: Best Interests and Participation

RACHEL B|RNBAUM, Ph.D., RSW, LL.M. is an Associate Professor of Social Work at King's

University College at the University of Western Ontario. Dr. Birnbaum has over 20 years of clinical
practice experience working with children and families of separation and/or divorce. She has
presented and published both nationally and internationally on child custody and access
assessments, child legal representation, as well as the collaboration between law and social work.

She recently published with her co-authors, Child Custody Assessments: A Resource Guide For
Legal and Mental Health Professionals, Challenging Issues in Child Custody Disputes: A Guide for
Legal and Mental Health Professionals and Law for Social Workers (4th Edition) published by
Carswell. She has also published several papers for the Department of Justice on children’s
participation in the separation and/or divorce process. Her current research focus is on evaluating
an instrument to differentiate different levels of conflict in disputing families. The goal of this
research is to be able to match high conflict families experiencing different levels of conflict with
the appropriate services. Dr. Birnbaum has been the President of the Ontario College of Social
Workers and Social Service Workers since 2005.
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Panel lll: Best Interests and Other Interests (Parental Rights,

Culture, Public Security)

ANNE MCGILLIVRAY is Professor of Law at the University of Manitoba. Her research

centres on the rights of the child and in particular the right of the child to live free of all forms of
violence. She has published four books and some 50 chapters, articles and reports on children’s
rights, child corporal punishment and law, child sexual abuse and exploitation, parens patriae and
childhood, governing childhood, the Aboriginal child in Canadian history, the child as witness,
domestic violence, violence against Aboriginal women in childhood and adulthood, elder abuse,
the defences, the Homolka case, and law and literature including Dracula (history and ethics of the
legal profession), among others. She serves on the board of the International Journal of Children’s
Rights, was a member of the Canadian children’s rights delegation to Cuba, served on the Steering
Committee for the Canadian Incidence Study on Child Abuse and Neglect Il, and addressed the
Senate Human Rights and Constitutional Affairs Committees on theory and history of children’s
rights.

LORRAINE DEROCHER is presently pursuing her Ph.D. at the Université de Sherbrooke

(Quebec). She is interested in finding new ways to intervene in problematic situations involving
neglected or abused children living in religious authoritarian groups. She has just published Vivre
son enfance au sein d'une secte religieuse: Comprendre pour mieux intervenir (Presses de
I'Université du Québec, 2008), which explores the challenges faced by those who were raised in
cultic groups when they leave their groups. At this conference, this sociologist will introduce the
tensions between some religious/cultural practices and the BIC principle.

TARA M. COLLINS is a replacement professor with the Faculty of Social Sciences at the

University of Ottawa. She has worked in international human rights for over twelve years. Her
professional experience includes work as the coordinator of a national non-governmental
organization, and as a policy adviser and researcher for the federal government (the Human Rights
Division at the Canadian Department of Foreign Affairs and the Gender Equality Division at the
Canadian International Development Agency) and Parliament (Honourable Landon Pearson, Senate
of Canada). Her publications include a co-authored report on Canada’s implementation of general
measures of the UN Convention on the Rights of the Child to be published by UNICEFE. She has
been invited as a child rights expert by the Council of Europe to a consultation in Strasbourg and
has presented project results to the UN Committee on the Rights of the Child. She is currently a
member of the Board of Directors of the Canadian Coalition for the Rights of Children.

NIGEL FISHER became President & CEO of UNICEF Canada on November 1, 2005. Formerly

an Assistant Secretary General of the United Nations since 2002, Mr. Fisher was most recently
Executive Director of the United Nations Office for Project Services (UNOPS), a position to which
he was appointed in August 2003, by the U.N. Secretary-General. UNOPS, the only self-financing
entity within the UN system, provides operations management services and capacity development
support to assist other UN organizations, international financial institutions and developing
countries to achieve their development and humanitarian goals. Mr. Fisher’s remit was to lead
UNOPS to consistent, high-quality service provision and sustained financial viability.



BES‘ Interests of the Child: APPENDIX C

85

Prior to this appointment, Mr. Fisher had served, since February 2002, as Deputy Special
Representative of the Secretary-General for Relief, Recovery and Reconstruction in Afghanistan,
holding the rank of Assistant Secretary-General. In this capacity, he was responsible for direct
oversight of all UN humanitarian, reconstruction and development activities in Afghanistan, as well
as for co-ordination with the Government and with the international assistance community.

Mr. Fisher was Regional Director for the United Nations Children’s Fund (UNICEF) in South Asia
(1999-2002), overseeing UNICEF’s country programmes in South Asia and Afghanistan. He worked
on development partnerships for children, which included a number of private sector initiatives
and a partnership with MTV Asia. He served as UNICEF's Special Representative for Afghanistan
and neighbouring countries in the immediate aftermath of the events of 11 September 2001,
coordinating and profiling UNICEF emergency operations in Afghanistan and neighbouring
countries. Mr. Fisher worked with UNICEF for over 20 years in Africa, Asia, and the Middle East, as
well as at UNICEF headquarters in New York.

During 1998, he took leave from the UN and returned to his native Canada where, as United
Nations Visiting Fellow at the Department of Foreign Affairs and International Trade, he advised the
Minister and other senior officials on development of Canadian foreign policy regarding children in
armed conflict, participating in the development of Canada’s peace-building initiative and human
security strategy. He also led a joint Canada-Norway initiative to Algeria, to promote dialogue with
that country on child rights and was active in the initiation of a trilateral programme of cooperation
to support Algerian children exposed to extreme violence.

Prior to his sabbatical year in Canada, Mr. Fisher was Director of UNICEF's Office of Emergency
Programmes for three years, responsible for oversight of UNICEF’s humanitarian operations
worldwide and advocated widely for recognition of children as zones of peace.

In 1997, he chaired the United Nations Inter-Agency Working Group of the Secretary-General's
Executive Committee on Humanitarian Affairs, overseeing the formulation of a series of
recommendations, which formed the basis for reforms in the humanitarian operations of the
United Nations.

Mr. Fisher has considerable experience in advocacy for the protection of civilians, especially
children, in zones of conflict. As UNICEF Special Representative for Rwanda, he led that agency’s
post-genocide recovery operations in the Great Lakes region of Africa (Rwanda, eastern Zaire,
westernTanzania and southern Uganda) in 1994-1995. In 1990-1991, he coordinated the agency’s
emergency response in the Middle East during and after the Gulf War, and initiated UNICEF lead-
agency operations in northern Iraq after the Gulf War. He has been UNICEF Deputy Regional
Director for the Middle East and North Africa, and Representative in Rwanda, Yemen, Jordan, Syria,
and the OccupiedTerritories of the West Bank and Gaza. He has also lived and worked in Nigeria,
Mozambique, India and the Lao People’s Democratic Republic.

Mr. Fisher has worked extensively in the field of basic education and child development. From 1988
to 1990, he was Deputy Executive Secretary of the World Conference on Education for All, the
global United Nations conference on basic education, which took place in Jomtien, Thailand, in
1990. He has published in the areas of basic education, leadership and impunity, child trauma
recovery, child rights and protection of children in zones of conflict. He is, or has been, a board
member of several academic and philanthropic institutions in Canada, the United States and
Norway, and is past Honorary President of the Middle East Centre for Human Studies in Jordan. In
1998, Canada awarded Mr. Fisher the Meritorious Service Cross in recognition of his leadership of
UNICEF’s humanitarian work in Rwanda.
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Panel IV: Best Interests Applied to Children as a Group

SENATOR RAYNELL ANDREYCHUK was educated at the University of Saskatchewan

graduating in 1966 with a Bachelor of Arts degree and, in 1967, with a Bachelor of Laws degree;
thereafter practicing law in Saskatchewan.

In 1976, Senator Andreychuk was appointed a Judge of the Saskatchewan Provincial Court, at
which time she set up a Family Court in Regina under the jurisdiction of the Provincial Court. She
served two terms as the Chancellor of the University of Saskatchewan.

In 1987, Senator Andreychuk was named High Commissioner to Kenya, Uganda, Ambassador to
Somalia, the Comores and in 1990 Ambassador to Portugal. Concurrently, she served as Canadian
Representative to the United Nations Human Rights Commission and the United Nations
Environment Program.

In 1993 Senator Andreychuk was called to the Senate of Canada where she has served on
numerous committees including chairing the Senate Standing Committee on Human Rights. Her
other Senate committees are: Foreign Affairs and International Trade; Legal and Constitutional
Affairs; Rules, Procedures and Rights of Parliament; Conflict of Interest for Senators; and the
Committee in the Review of the Anti-terrorism Act.

Senator Andreychuk was awarded the Order of Yaroslav the Wise V grade for her substantial
contribution in development of Ukrainian-Canadian relations. She is a recipient of the Y.M.C.A.
Fellowship of Honour, the Vanier Outstanding Young Canadian Award, the Centennial Medal and
the ReginaY.M.CA. Women's Award. In 1993, she was granted a Doctor of Laws, honoris causa, by
the University of Regina.

Senator Andreychuk had served as the International Law and Human Rights convenor for the
Parliamentarians for Global Action for the past five years, a role which led her to lead a worldwide
coalition of Parliamentarians dedicated to the ratification and implementation of the Rome Treaty
and the establishment of the International Criminal Court. She is presently the convenor of the
Population and Substainable Development Program.

Senator Andreychuk is Co-Chair of the Canada-Africa Parliamentary Association, member of the
Canadian Committee on Women, Peace and Security and serves on many international committees
and organizations.

MARK SIEBEN - Formerly the Director of Child Welfare for British Columbia and Assistant
Deputy Minister for Integrated Policy and Legislation, Mark Sieben was appointed Associate
Deputy Minister and Chief Operating Officer for the B.C. Ministry of Children and Family
Development (MCFD) in June, 2008. In this role, Mark oversees the development of cross-policy
initiatives along a broad continuum of services for vulnerable children and families, including: child
welfare, adoption, child and youth mental health, and children and youth with special needs.

Over the last twenty years, Mark has compiled a varied set of experiences in child welfare-related
positions ranging from youth and family counselor and child protection social worker to senior
administrator in a large child welfare system. Such experience continues to inform his work in
policy and legislative development, child fatality reviews and responses, service delivery
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management, administration, and strategic initiatives. Mark has led large social policy legislative
initiatives in combination with broad community and stakeholder based consultations. Informed
by his experience as a front line worker, he seeks principle-based practice solutions to increase
family and community participation in case planning, case decision-making, and care giving for
vulnerable children, while remaining committed to child safety and well-being.

Mark holds a Bachelor of Arts (Sociology) and a Bachelor of Law degree both from the University
of Victoria. He is an often requested speaker on child welfare, collaborative and principle-based
practice, and facilitating change through multi-leveled initiatives targeted at work culture, policy,
and legislation.

TINATAM is the Acting Executive Director of the Society for Children andYouth of BC (SCY).

For over 35 years, the Society has focused on providing a strong voice representing children and
youth and advocating for their well-being in British Columbia. Using the UN Convention on the
Rights of the Child (UNCRC) as a foundation, SCY has a track record of creating and delivering
programs that have motivated change in legislation, policy and practice in Canada.

The Society’s pioneer role in the field of child sexual abuse prevention starting in 1979, has resulted
in the development of a nationally acclaimed school-based program and has influenced many
policies including changes in the Evidence Act (BillC-15).

For over three decades, SCY has also focused on children’s environments and the importance of
play which has lead to improvements to large numbers of play environments, the development of
national guidelines and an increased understanding of children’s needs. Based on the principles of
the UNCRC, SCY has been actively engaged in the promotion of Child andYouth Friendly
Communities and has been developing a series of community assessment tools for housing,
community development, early childhood, Aboriginal communities and municipalities.

Since Canada’s ratification of the UNCRC, SCY has taken a leadership role in child rights promotion
and the production of education materials and tools to facilitate and monitor compliance. SCY’s
groundbreaking work on the “Four Star Rating System” that rates legal statutes ‘through the eyes
of a child and the lens of the UNCRC’ has been applied to provincial legislation in BC, Alberta, and
Ontario as well as federal legislation. In 2004, SCY developed Canada’s first youth-led child rights
monitoring process.

TinaTam was educated at Wilfrid Laurier University, Kansai Gaidai University, and the University of
Cambridge. She began her career in Capital Markets and left the sector to focus her work on
children’s rights and social responsibility.

THE HONOURABLE LANDON PEARSON O.C.isa long-time advocate for the

rights and well-being of children. As the wife of a Canadian diplomat she brought up their five
children in five countries and learned first-hand about the challenges confronting the world’s
children. She also learned to listen to her own.

Prior to her appointment to the Senate of Canada in 1994, where she became known as the
Children’s Senator as well as the Senator for Children, she had extensive experience as a volunteer
with a number of local, national and international organizations concerned with children.
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As Vice-Chairperson of the Canadian Commission for the International Year of the Child (1979), she
edited the Commission’s report, For Canada’s Children: National Agenda for Action. From 1984 to
1990, she served as President and then Chair of the Canadian Council on Children and Youth.

She was a founding member and Chair of the Canadian Coalition for the Rights of Children from
1989 until she was summoned to the Senate.

In May 1996, Senator Pearson was named Advisor on Children’s Rights to the Minister of Foreign
Affairs, and in 1998 became the Personal Representative of the Prime Minister to the 2002 United
Nations Special Session on Children. She then coordinated Canada’s response to the Special
Session entitled A Canada Fit for Children.

Upon her retirement from the Senate in 2005, Landon Pearson moved with all her documents and
papers to Carleton University where she directs a Resource Centre for the Study of Childhood and
Children’s Rights that has been established in her name.The Landon Pearson Resource Centre is
devoted to promoting the rights of children and youth through disseminating knowledge about the
UN Convention on the Rights of the Child, mentoring students, sponsoring youth participation in a
variety of settings, organizing lectures and seminars and coordinating a growing network of child
rights scholars across Canada. Landon Pearson is also adjunct professor in the Pauline Jewett
Institute of Women'’s Studies.

Landon Pearson has published two books and a number of articles on child-related issues and she
continues to write about and to lecture on children’s rights, especially the rights of children in
difficult circumstances. She has received many awards, including the Canada Volunteer Award in
1990 and several honourary doctorates. In 2005, she was one among 1000 women world wide
nominated for the Nobel Peace Prize for her work on behalf of children. In July 2008 she was
appointed to the Order of Canada as an Officer.

Panel V: Best Interests and Canada’s Constitution

CHERYL MILNE is the Executive Director of the David Asper Centre for Constitutional Rights

at the Faculty of Law at the University of Toronto. Prior to this position she had extensive
experience as a legal advocate for children with the legal clinic Justice for Children and Youth.
There she led the clinic’s Charter litigation at the Supreme Court of Canada advocating for
children’s rights including the challenge to the corporal punishment defence in the Criminal Code,
the striking down of the reverse onus sections of the Youth Criminal Justice Act for adult
sentencing, and most recently an intervention involving the right of a capable adolescent to
consent to her own medical treatment. She is currently the Chair of the Ontario Bar Association'’s
Constitutional, Civil Liberties and Human Rights section. She teaches constitutional advocacy at
the University of Toronto, Faculty of Law and Social Work and the Law at Ryerson University. She
has written extensively on children’s rights.
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CINDY BLACKSTOCK, M.M., PhD (candidate)

Executive Director, First Nations Child and Family Caring Society of Canada
www.fncaringsociety.com

A member of the Gitksan Nation, she has worked in the field of child and family services for over
20 years. Key interests include exploring the over representation of Aboriginal children in child
welfare care, structural drivers of child maltreatment in First Nations communities, human rights
and the role of the voluntary sector in expanding the range of culturally and community based
responses to child maltreatment.

Current professional interests include serving as the co-convener of the Indigenous Working
Group, United Nations NGO Working Group on the Rights of the Child, co-director of the Centre of
Excellence for Child Welfare and a board member of National Aboriginal Youth Organization.

CLAIRE BERNARD is a legal counsel for the Research and Planning Division of the

Commission des droits de la personne et des droits de la jeunesse du Québec, Québec’s Human
Rights and Youth Rights Commission. Her fields of expertise include human rights and freedoms
and children’s rights. Member of the Québec Bar since 1988, Maitre Bernard holds law degrees
from McGill University (LL.B. 1987; B.C.L. 1987) and from the University of Montreal (LL.M. 1991).
She was awarded the prize for the best master’s thesis by the Québec Association of Law Teachers
in 1992. She was a member of the Québec Bar Committee on the Legal Representation of Children
from 1992 to 1995 and from 2003 to 2006.

PROFESSOR CAROL ROGERSON received an LL.B. from the University of Toronto in

1982 and an LL.M. from Harvard Law School in 1983. She is a Professor at the Faculty of Law,
University of Toronto, where she has taught since 1983. Professor Rogerson received the SAC-
APUS teaching award in 1985 and was Associate Dean of the faculty from 1991 to 1993. She
teaches and writes in the areas of family law, constitutional law, and children and the law. She has
written several major articles on spousal and child support issues, including: “Spousal Support
After Moge” "(1997), 14 Can. Fam. Law Quarterly 281; “Child Support Under the Guidelines in
Cases of Split and Shared Custody” (1998), 15 Can. J. of Fam. Law 11;“Spousal Support Post-
Bracklow: The Pendulum Swings Again?” (2001), 19 Can. Fam. Law Quarterly 185; “The Child
Support Obligation of Step-Parents” (2001), 18 Can. J. of Fam. Law 9; and “The Canadian Law of
Spousal Support” (2004), Family Law Quarterly 69. She is also a co-author and editor of a leading
casebook on constitutional law, Canadian Constitutional Law, published by Emond Montgomery.
Professor Rogerson is a frequent lecturer at continuing legal education programmes and the
National Family Law Programme. She has worked with both the federal and provincial
governments on issues of family law reform. Her most recent project, together with Professor
RollieThompson from Dalhousie Law School, has been directing a project on spousal support
advisory guidelines supported by Justice Canada.
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BERNARD RICHARD, a lawyer and a former social worker, was born April 11, 1951, in

Toronto, Ontario. His family returned to Cap-Pelé and he attended local schools. He received a
Bachelor of Arts degree (psychology) from Université de Moncton and a Bachelor of Laws from the
University of New Brunswick.

He is a member of the Canadian Bar Association, the Law Society of New Brunswick and the
Association des juristes d'expression francaise du Nouveau-Brunswick. He practiced law at Cap-
Pelé with the law firm of Richard, Savoie, Belliveau. Prior to attending law school, he worked as a
social worker.

In the 1974 provincial election he offered as a candidate for the Parti acadien in the new single-
member riding of Shediac. He was later elected to the council of the Village of Cap-Pelé and he
served as deputy mayor from 1977 to 1980. He also served as Secretary General of the Société
Nationale de I'Acadie from 1980 to 1984.

Mr. Richard served as a member of the Legislative Assembly of New Brunswick from September
23, 1991 to November 25, 2003. During that period, he held the following responsibilities: Minister
of State for Intergovernmental and Aboriginal Affairs; Acting Minister of Justice and Attorney
General, Minister of Education and Minister responsible for social policy renewal.

On March 21, 2001, he was chosen as Leader of the Official opposition and Interim Leader of the
Liberal Party of New Brunswick. He held this post until May 11, 2002. On May 14, 2002, he assumed
the role of Opposition House Leader. He was also chair of the Official Opposition caucus. Mr.
Richard has twice been the chargé de mission for the Americas region of the Assemblée
Parlementaire de la Francophonie.

He was re-elected in the provincial general election held June 9, 2003. He continued as Official
Opposition House Leader. He announced his decision to leave political life on November 25, 2003.
On January 3, 2004, Mr. Richard assumed the responsibilities of New Brunswick Ombudsman. He
is the 6th person to occupy this position. In May 2005, Mr. Richard was elected president for a term
of two years, of the Forum of Canadian Ombudsman, an association of Ombudsman from the
public, university and private sectors. In November 2006, Mr. Richard was appointed New
Brunswick’s first Child and Youth Advocate. In May 2007, he was elected president of the Canadian
Council of Parliamentary Ombudsman. He is the president of the Association des Ombudsmans et
Médiateurs de la Francophonie since December 2007. In July 2008, Mr. Richard was presented with
the Senator-Muriel-McQueen-Ferguson Award for his work in preventing family violence.

Mr. Richard has spoken on the subject of independent oversight of public administration, good
governance and has participated in election observations in places as diverse as Bamako (Mali),
Recife and Santos (Brazil), Djibouti and the Ukraine.



