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The mission of the Canadian Coalition for the Rights In the end, all of the reporting categories were
of Children is to ensure a collective voice for Canadian addressed to some extent.

organizations concerned with the rights of childras
outlined in the United NationSonvention on the Rights of
the Child This year, Canada submits its first five-year
progress report to the UN Committee on the Rights of the The project was launched in April 1998 when

Child, as required by article 44 of the Convention. To 75 experts came together at a working forum to consider
complement the report submitted by the Government of what should be monitored and what protocols and
Canada, the Canadian Coalition for the Rights of Children  processes should be established to direct the monitoring.
has developed this non-governmental report on how Canada The articles to be monitored were subsequently

Research Period

measures up. identified and research was conducted until February
1999, when review and evaluation committees were
Monitoring the Convention is a complex and time- formed. Most of the task groups completed their

consuming undertaking that requires ongoing commitment.  evaluations by the end of June 1999 and no further
The UN Committee has recommended that Canada establish research was conducted.

a permanent monitoring mechanism and the Coalition has
used this project as an opportunity to develop and test the
framework and components of a permanent monitoring
mechanism for non-governmental organizations.

Reporting Categories and Articles
Researched

1. General Measures of Implementation
This report was developed through extensive consultation  Article 4: Canada’s international cooperation to promote
with organizations, experts and young people across the and enhance children’s rights

country. 2. Definition of the Child
Considered throughout

MethOdOI()gy 3. General Principles

Considered throughout

Limitations o
. , i 4. Civil Rights and Freedoms
This report does not evaluate Canada’s implementation of A iticles 13. 14 and 15: Freedom of expression, freedom

every article of the Convention. Consequently, Canada’s of thought, conscience and religion, and freedom of
compliance has been evaluated in six general areas. The association and peaceful assembly

research focusses on selected jurisdictions over a particular

period of time because it was not possible to research 5. Family Environment and Alternative Care
compliance in all 10 provinces and three territories with the ~ Article 19: Abuse and Neglect
available resources. 6. Basic Health and Welfare

Article 23: Children with Disabilities

Articles Researched 7. Education, Leisure and Cultural Activities
Since all articles could not be addressed, the Coalition’s Articles 28 and 29: The Right to and Aims of Education
Board of Directors decided that:
» at least one article would be researched from the
UN Committee’s reporting categories four to eight; and
» selected articles should be able to be researched within
the pI‘OjeCt’S time frame. * “Children” has been used throughout to refer to people under 18 years of age.

8. Special Protection Measures
Article 22: Refugee Children
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how does canada
measure up?

he Canadian Coalition for the Rights
of Children researched six areas
related to Convention articles on
education, fundamental freedoms,
abuse and neglect, refugee children,
children with disabilities and

Canada’s international obligations. Following this

one-year examination of children’s rights in Canada,

the Coalition concludes that Canada meets most of

its obligations under theN Convention on the

Rights of the Child.

However, the Coalition’s research also documents
seven areas in which children’s rights are being
systemically violated and 26 situations where action
is required before Canada’s compliance with the
Convention can be met in the articles examined.
Several issues of concern affect all research areas.

Canada'Charter of Rights and Freedoms
guarantees that everyone within Canada’s borders
is entitled to life, liberty and security. Human

rights legislation generally prohibits discrimination
based on race, colour, place of origin, family status,
religion, political belief, physical or mental

disability, gender and sexual orientation. Children’s
right to education is assured in Canadian legislation,
which provides for primary and secondary schooling
and obliges all children to attend. School children
are given varying opportunities to develop their
talents and abilities. Provincial and territorial
governments have a duty to intervene to protect a

child at risk from abuse or neglect. Refugee children
are eligible for health care, education and settlement
services in Canada. Ti@anada Health Acénsures
free, universal health care for all Canadians. Every
province and territory has a stated commitment to
integrated, inclusive education for children with
disabilities. Children’s rights are an explicit priority

in Canadian foreign policy.

Where are the Children?

Since the Convention is not part of domestic law, it is
not legally enforceable. Canadian legislation rarely
recognizes children specifically. While tldnarter of
Rights and Freedontuarantees rights for everyone,
children are often overlooked. Legislation can place
unreasonable restrictions on children’s human rights
and fundamental freedoms.

Children are usually not recognized as subjects of
human rights and adults can place arbitrary limits
on children’s fundamental freedoms. Teachers and
principals, for example, have broad discretionary
powers and can restrict students’ freedoms with
little, if any, accountability. There are few redress
mechanisms available to children. Most of the
restrictions that children face on a daily basis are not
entrenched in law but are part of school policies or
are rules of the family. In these situations, children’s
fundamental freedoms are very dependent on the
good will of adults.
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It is difficult to determine the extent to which
children’s fundamental freedoms are recognized and
promoted in Canada, for there is a critical lack of
accessible and reliable information. However, rights
education is not part of most schools’ core curricula
and children’s Convention rights have not been
widely promoted in Canada.

To some extent, Canada upholds the Convention’s
general principles of non-discrimination, best
interests of the child, maximum survival and
development, and respect for the

child’s views. School boards
across the country promote
multiculturalism, diversity and
anti-discrimination; however,
widespread homophobia
among students is a
recognized problem. In child
welfare cases, the child’s
best interests are weighed
against parent’s rights. In
other areas, children’s
“best interests” are
ignored or are interpreted
without considering the
views of the children at
all. The general

principle of maximum
survival and
development is not
assured for our most
vulnerable children, such as

children with disabilities, Aboriginal

children and children in the care of the state.

Jurisdictions

Canada is a federation of 10 provinces and three
territories. Where a child lives often determines the
degree to which his or her rights are met. There can
be significant differences in the programs and services
children receive in different parts of the country.

Home care services for families with children with
disabilities vary widely and there is no effort to create
standards or even to define basic services. Although

|

there are no national standards for settlement services
for refugees, the federal government is transferring
authority for these services to the provinces and
territories. Child welfare services are often fragmented
and uncoordinated within jurisdictions, with resources
unevenly allocated across regions. For Aboriginal
children living on reserves, the delivery of services is
further complicated by jurisdictional disputes.

Research and Data

There is little national information about children in
areas under provincial and territorial authority,
as there are extensive
variations in the types of
data collected and the
manner in which they are
reported. For example,
there are no national
statistics on child abuse
and neglect in Canada and
insufficient information
about how to prevent
maltreatment. This lack of
information on children
constrains the development of
effective services. The federal
government, for instance, does
not collect statistics on the
number of child refugees who
are held in detention. The most
recent national study on children
with disabilities was conducted in
1991. Statistics and information on
Canadian foreign policy and programs for children are
unclear and unreliable. There are no statistics on the
number of children with disabilities who file
complaints with human rights commissions.

Resources

Resources for children’s programs and services are
often stretched or unstable. Canada’s financial
commitment to international aid has been dwindling.
Cutbacks to education funding and the closing of
schools have undermined access to and quality of
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education, especially in special education,
citizenship, social studies and arts education. Child
welfare services have taken a back seat to budget
cuts in some provinces, despite growing caseloads,
chronic waiting lists and worker burnout.

Public services do not sufficiently recognize the
extra demands placed on the families of children
with disabilities and many need better financial,
social and emotional supports. Despite the high
number of Aboriginal children affected by
disability, the delivery of services in Aboriginal
communities is generally poor or non-existent.
Settlement support is offered to refugee families
for only one year. Canada has had little success
in reducing child poverty and 19.8 percent of
children under the age of 18 live in low income
families.

Vulnerable Children

In Canada, as in all countries of the world, some
children are particularly vulnerable. In this study,
Aboriginal children, children with disabilities,
abused and neglected children and refugee
children were found to be particularly at risk.

Aboriginal Children

Aboriginal Canadians have a disability rate that is
more than twice the national average. Aboriginal
children are at a greater risk of school failure than
other Canadian children. A disproportionate
number of Aboriginal children are victims of

abuse and neglect in comparison to non-Aboriginal
children. The suicide rate among Aboriginal

youth is about five times the national rate. Many
aboriginal children live in poverty.

Children with Disabilities

An estimated 535,000 children and youth under
age 20 have some form of disability. Children with
disabilities have varying opportunities to live “full
and decent lives” and the supports and services
they need are not considered an entitlement but a
privilege. Many families of children with
disabilities do not receive adequate assistance.

Early identification and intervention services
are not universally available and the right to
appropriate education in the most enabling
environment is not guaranteed.

Abused and Neglected Children

Abused and neglected children continue to fall
through the cracks in our child welfare systems.
Inquests and inquiries into the deaths of children
who were killed by their parents speak of
inadequate risk assessments, insufficient training
for social workers, a lack of service coordination
and information sharing, a shortage of placement
facilities, failed foster placements, a crisis
orientation, and the lack of long-term planning for
children who are in the care of the state.

Refugee Children

Generally, Canada does not grant asylum to
overseas refugees who might be expected to
cause excessive demands on health or social
services. Child refugees who arrive in Canada
can be detained and there are no detention
standards. The refugee determination system is
slow and the long wait unduly prolongs uncertainty
in the lives of children and their families. Family
reunification is rarely dealt with in a positive and
expeditious manner. The interests of children are
not taken into account in decisions to deport their
parents.

Finding Solutions

Canada needs to develop a comprehensive strategy
to increase awareness of children’s rights and to
galvanize the energy and resources to ensure these
rights. Many of the issues are complex, requiring a
broad community response.

Canada needs a standardized and comprehensive
data collection about children at all levels of
government. Without data that is comparable across
time and jurisdictions, it will remain difficult to
monitor children’s rights and determine necessary
interventions.
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report summaries
& evaluations

Evaluations were based on the evaluation tool shown below. The
criteria for “meets compliance” was applied first and where
compliance was not reached, “rights alert,” “needs action” or
“needs dialogue” was applied.

EVALUATION TOOL

Convention Article:

What Meets Rights Needs Needs
Compliance|  Alert Action | Dialogue
Legislation
& Case Law
International
Federal

Provincial/Territorial

Policy
Federal
Provincial/Territorial
Local

Practice
Federal
Provincial/Territorial
Local

Evaluation Criteria

MEETS COMPLIANCE

* Confident that children’s rights are
systemically being respected.

* In a situation where legislation meets
compliance but case law or practice
does not, if there are adequate redress
mechanisms in place then compliance
can still be met.

* While individuals may, from time to
time, disregard the rights of children,
compliance can still be met if redress
mechanisms are in place to correct this.

RIGHTS ALERT
* Systemic violation of children’s rights.

NEEDS ACTION

* Definable action is needed to
improve children’s rights.

* Can include lack of statistics/research.

NEEDS DIALOGUE

* Action required is unclear or
undefinable, and situation requires
(public) dialogue.
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UN Reporting Category:
General Measures of Implementation

convention article 4

International Cooperation
to Promote and Enhance
Children’s Rights

Article 4 requires Convention signatories to take all
necessary measures to implement Convention rights and to
promote children’s economic, social and cultural rights
within the framework of international cooperation.

Over the years, Canada has played a significant role in
promoting children’s rights in the international sphere.
For example, Canada helped draft the Convention and
co-hosted the 1990 World Summit for Children, where
governments of 71 countries agreed to a 10-year agenda
for improving the well-being of children. The federal
government has been active in a number of children’s
rights areas, such as preventing the commercial sexual
exploitation of children, protecting children in armed
conflicts and ending discrimination against girls.

Children’s rights are an explicit priority in Canadian
foreign policy. However, it is not clear how well this
philosophical commitment is supported in practice.

A major concern is Canada’s dwindling financial
commitment to international aid. In 1970, Canada and
other industrialized countries agreed to target 0.7 percent
of Gross National Product (GNP) for international
development aid. Canada has never met that target and,
as the Organization of Economic Cooperation and
Development reports, the percentage of Canada’s aid
spending has actually declined an average of 3.3 percent
per year from 1990-91 to 1995-96. In 1997, Canada’s
spending on overseas development assistance was

0.32 percent of GNP (or $1.795 billion).

The amount of Official Development Assistance (ODA) that
is directed towards children is difficult to determine. As part
of the Plan of Action resulting from the 1990 World Summit
for Children, the Canadian International Development
Agency (CIDA) recently started publishing annual reports
that detail disbursements with a perceived impact on
children. “Direct” programming for children is when

children are specifically included among the initiative’s
target groups. “Indirect” programming is when children

are not targeted but are believed to benefit nonetheless.
Programs in which women make up over 50 percent of

the project target group, for example, are considered to
indirectly benefit children. Of the $580.98 million that

CIDA estimates it spent on programs supporting children in
1996-97, less than half ($238.4 million) was “direct”
spending. Direct programming for children focused on basic
human needs--particularly immunization and the elimination
of iodine deficiencies. Indirect programming tended to focus
on community development, poverty reduction and support
for the role and status of women. Unless CIDA's
assumptions about the direct and indirect benefits for
children are backed by child-focused, results-based program
assessments, it is very difficult to determine if and how
children have actually benefited from CIDA's programs.

The 20:20 initiative of the United Nations Development
Program (UNDP) is another area in which the government
appears to be committed in principle but not in practice. The
20:20 initiative encourages donor countries to allocate at
least 20 percent of foreign aid to human priority goals, such
as primary education, primary health care, safe drinking
water and sanitation. However, CIDA has no clear policy
guidelines, implementation strategy or annual goals for
20:20.

The federal government ratified the WWnvention on the
Rights of the Chilénd committed to recognizing children’s
rights and improving the quality of their lives, but CIDA
does not have a clear strategy for incorporating the
Convention’s principles into its ODA initiatives. In June
1997, CIDA published a drafitrategy for Childrenwhich
proposed to improve children’s health, knowledge and skills
and to protect children’s rights from abuse, exploitation and
violence. This promising strategy has not been adopted as
policy, however, and children’s issues continue to be
addressed peripherally, if at all. Beyond CIDA, other
relevant federal policies, including trade, export and debt
reduction, appear to be implemented without consideration
of their impact on children in developing countries.

Although it is difficult to evaluate the impact of aid on
children’s development from the information available, it is
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clear that children do benefit from a number of ongoing

initiatives, including:
e programs to improve children’s health and address

HIV/AIDS, micronutrient deficiencies, female genital

mutilation and immunization;
- efforts to facilitate respect for the views of the child

through international meetings and conferences on land

mines, gender issues, child labour, and sexual
exploitation and abuse;

 the adoption by Canada of thkmgue Convention othe

Civil Aspects of International Child Abductiand the

development of “Our Missing Children,” a program to
protect abducted children found crossing international

borders;
« the ratification by Canada of tiague Conventioon

the Protection of Children and Cooperation in respect of

Intercountry Adoptionand

» cooperation with the International Labour Organization

to eliminate the worst forms of child labour.

article 4

how does canada
measure up?

RIGHTS ALERT: Canada has not honoured its
commitment to spend 0.7 percent of GNP on
international aid.

NEEDS ACTION: Statistics and information on
federal programs and policies for children are
unclear and unreliable.

NEEDS ACTION: CIDA has no goal or strategy for
adopting the principles of the Convention.

NEEDS ACTION: CIDA needs tools to evaluate
the impact of its programs on children. Other federal
departments, such as Foreign Affairs and International
Trade, need to look at the effects of Canadian
policies on children in developing countries.

UN Reporting Category:
Civil Rights and Freedoms

v/
\ ,/

convention articles
13, 14 and 15

The Fundamental
Freedoms

Articles 13, 14 and 15 address a child’s right to three
fundamental freedoms:
- freedom of expression;
» freedom of thought, conscience and
religion; and
» freedom of association and peaceful
assembly.

(These articles should be interpreted in conjunction with
article 5 of the Convention, which recognizes the
responsibilities, rights and duties of parents to provide
appropriate direction and guidance in a manner consistent
with the evolving capacities of the child.)

Canada has adopted several international human rights
instruments which make specific reference to the
fundamental freedoms. Canad@karter of Rights and
Freedomslso guarantees these freedoms for everyone in
Canada and allows for restrictions as determined within
the context of a free and democratic society. Some
provinces and territories have human rights commissions,
ombudsmen and advocates to uphold fundamental rights.

In Canada, the issue of children’s rights is rarely
addressed by the media except for a few cases of flagrant
violation or exceptional court cases. It is difficult to
assess children’s level of awareness of their fundamental
freedoms. Many children learn about rights and
responsibilities in their school's social studies classes.
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The federal government offers teachers
lesson plans on rights and freedoms
through the Internet on the School Net
web site but if or how the material is
used is not known.

Special efforts are made to protect
children’s fundamental freedoms when
they have been removed from their
homes and live in the care of the state.
Because the state has assumed the role
of parent when a child is in care, the
government is responsible for protecting
the rights of these vulnerable children.
Except for the Atlantic provinces,
government-appointed advocates assist
children in care in making their views
heard.

Incidents concerning children’s rights
occasionally capture public attention,
such as the recent court case involving a
13-year-old boy'’s refusal to undergo
cancer treatments that were against his
religious beliefs and the highschool
teacher who strip-searched 19 students
after $90 was reported missing from a
gym bag. But on the whole, children’s
rights have not been widely debated in
Canada. This may be a result of
complacency, ignorance or an indication
that children’s rights are generally
protected. Like adults, children can
challenge restrictions on their freedoms
through the courts and human rights
commissions, although very few have
done so. Most restrictions on children’s
freedoms are dealt with privately and
informally in the home or at school.

In the absence of widespread public
discussion, there is little consensus
about children’s fundamental freedoms.
Are these rights inherent or do they need
to be earned? What are reasonable
limits? What are unreasonable
infringements? How can the tension
between children’s rights and parent’s
rights be resolved? How can rights in
the private sphere be monitored? How
are community and school standards
determined in a pluralist society?

articles 13, 14 and 15
\V/
.

how does canada
measure up?

NEEDS ACTION: Canadian legislation should specifically
recognize children. Although the Charter of Rights and Freedoms
guarantees rights for everyone, children are often overlooked. Age
discrimination in human rights legislation does not address children.

NEEDS ACTION: Legislation, particularly municipal by-laws,
should be reviewed to ensure that they do not place unreasonable
restrictions on children’s freedoms.

* There is concern that some restrictions in municipal by-laws may
be contrary to the Charter of Rights and Freedoms and the
Convention.

NEEDS ACTION: Children’s fundamental freedoms should be
recognized in education legislation. These rights should be
consistently respected in schools across the country.

* Teachers and principals have broad discretionary powers to
restrict the freedom of students.

* These rights restrictions are applied arbitrarily with little, if any,
accountability or recourse.

NEEDS ACTION: Accessible redress mechanisms that are
meaningful to children should be in place.

¢ Challenging a restriction on the freedoms through the courts
or human rights commissions is a lengthy, usually expensive and
often intimidating process.

* There appears to be considerable variation across the country in
access to redress mechanisms.

* There are no federal redress mechanisms such as a federal
ombudsman or commissioner for children.

NEEDS ACTION: Children in care should have their fundamental
freedoms explained to them systematically and in a way they can
understand. Children in care should have swift, effective and equal
access to redress mechanisms.
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articles 13, 14 and
15 (cont'd)

* Children in care may be
unaware of their rights
and many report that their
views are often not heard.
The state has assumed the
role of parent for children
in care and is directly
responsible for the
protection of their rights.
* Some provinces and
territories do not have an
independent advocate to
hear complaints of
children in care.

NEEDS ACTION: All
children should be aware of
their fundamental freedomes,
the rights of others and the
responsibilities that
accompany freedom.
Children’s rights education
should be a mandatory part
of school curricula.

* It appears that many
children are not taught
about rights and freedoms
in Canada.

NEEDS DISCUSSION:
There is little consensus and
awareness about children’s
fundamental freedoms.
Some areas requiring
discussion include:

* What constitutes
unreasonable infringement
on fundamental freedoms?

* How should environments
in which children develop,
such as schools, regulate
freedom of expression?

* How should these
environments respect
freedom of religion?

UN Reporting Category:
Family Environment and Alternative Care

convention article 19

Abuse and Neglect

Article 19 requires countries to take broad measures to protect children from
maltreatment, including violence, abuse and neglect. In Canada, provincial and
territorial child welfare systems are responsible for child protection.

Child welfare legislation recognizes that families are primarily responsible for the care,
supervision and protection of their children but when a child is at risk, the government
has the duty to intervene to protect the child. Child protection services investigate
cases of suspected abuse and neglect and, depending on the circumstances, can elect
to provide support services to a family or remove the child from the family home.
Removing a child from the family home is referred to as “taking a child into care.”

Canadian legislation allows parents, teachers and persons “standing in the place of a
parent” to use corporal punishment against children, even though physical punishment
has been strongly linked to physical abuse. In fact, one Ontario study found problems
with punishment or discipline to be a factor in 72 percent of substantiated physical
abuse cases. Section 43 of @réminal Codeallows “reasonable force” to be used

against children and this provision has been used to justify a child being punched in
the face or pushed down a flight of stairs. In Canada, children are the only category

of persons who can be subject to physical assault without due process.

Canada has no national statistics on the number of children who are reported to
child protection authorities because provincial and territorial child welfare systems
collect and report data in different ways. The federal government is working with the
provinces and territories to begin collecting and analyzing data on reported cases of
child abuse and neglect.

Recent inquests and child death reviews have publicized tragic failures of child welfare
systems and hundreds of recommendations for improvement have been made over the
past few years. As a result, some Canadian child protection systems are broadening the
grounds for finding a child in need of protection and developing tools to systematically
assess levels of risk. Systems are also trying to improve case management and
information sharing within and across jurisdictions. Other ongoing child welfare

reforms include workload standards and better training for child protection workers

and the education of professionals and the public about the obligation to report
suspected child maltreatment.
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Most of these reforms require increased
funding and there are indications that somq
jurisdictions are starting to restore budgets
so that child welfare systems can better de
with their ever-increasing caseloads. But
investigating, treating and preventing child
abuse and neglect are complex social issu¢
requiring a broad community response. It
remains to be seen whether the current
round of child welfare reforms will result in
better protection for children, real help for
families in crisis and effective treatment for
the victims of violence, abuse and neglect.

There has long been a link of abuse and
neglect with poverty, especially in cases
involving neglect. Available data indicates
that child neglect cases account for a
significant majority of child welfare
caseloads and research suggests that the
effects of neglect can be more damaging
and long-lasting than abuse. Canada has h
little success in reducing child poverty and
child welfare workers have few, if any, tools
to help families deal with this serious and
persistent problem.

Poverty and despair provide a fertile soil
for child abuse and neglect and the social
problems suffered by families across the
country tend to be even more concentrated
in Aboriginal communities. The destruction
of native social systems by the mainstream
society has left many Aboriginal children
vulnerable and many Aboriginal
communities mistrustful of child welfare
interventions. Canada has made little
progress in improving the outcomes for
Aboriginal children. For example, an
Ontario review found that Aboriginal
children receive the lowest level of child
welfare services. In Manitoba, Aboriginal
children represent 10 percent of the
province’s child population but 67 percent
of children in care. Canadian jurisdictions
are working towards the transfer of child
welfare services to Aboriginal agencies.
However, these Aboriginal agencies

and communities are struggling with
overwhelming demand and a limited supply
of culturally appropriate early intervention
and treatment services.

article 19

=2

ES

how does canada
measure up?

RIGHTS ALERT: A disproportionate number of Aboriginal children
are victims of abuse and neglect in comparison to non-Aboriginal
children. Little, if any, progress has been made in this regard.

aRIGHTS ALERT: In some jurisdictions, children over the age of
16 are not eligible for child protection services.

RIGHTS ALERT: Section 43 of the Criminal Code should be
repealed to prohibit corporal punishment.

NEEDS ACTION: The reform of child welfare systems must
continue across the country and Canadians must develop effective
community responses to families at risk.

NEEDS ACTION: Increased resources should be dedicated to
identifying, understanding and preventing child maltreatment,
particularly neglect.

NEEDS ACTION: Public education is needed about alternatives
to physical punishment.

NEEDS ACTION: Child welfare research and data are seriously

lacking.

* There are no national statistics on child abuse and neglect in
Canada.

* There is insufficient information about how to prevent and
treat child abuse and neglect. There is little information about the
outcomes of existing services.

* Child welfare systems need better integration with mental
health, education, justice and other community services.

NEEDS DIALOGUE: Canadians need a public dialogue about a
commitment to and accountability for children who need protection.

* Children in care may not have access to the services and resources
they need and their views may not be heard.
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UN Reporting Category:
Basic Health and Welfare

%
/N
convention
article 23

Children with
Disabilities

Article 23 recognizes that children with disabilities have
the right to enjoy full and decent lives. They are entitled
to special care, assistance and effective services,
including education, training, health care, rehabilitation,
preparation for employment and recreation opportunities.

This assistance is to be provided free of charge, whenever

possible, considering the financial resources of the
parents or others caring for the child.

In Canada, an estimated 535,000 children and youth
under age 20 have some form of disability. Aboriginal
Canadians have a disability rate that is more than twice
the national average. Surveys indicate that learning
disabilities are the most common long-term condition.
Almost 46 percent of children younger than 15 years of
age with a disability have a disability that limits or
prevents participation in school, play or other pursuits;
almost 18 percent use a technical aid, such as a hearing
aid, medically prescribed footwear or a brace. The
number of children with disabilities continues to increase
as medical advances significantly improve survival rates.

There is insufficient funding for the early diagnosis of
children with disabilities and appropriate programs and
services, such as child care, early education and early
intervention. These services are often treated as
discretionary expenditures, rather than as rights, and are
subject to elimination or cutbacks during times of fiscal
restraint.

While theCanada Health Acgénsures free, universal
health care, related expenses such as prescription drugs
are not covered under the Act. Rehabilitation supports
and specialized equipment such as leg braces and
hearing aids are only partially covered, if at all. There
are often long waiting lists for health services that can
lead to early diagnoses and appropriate therapeutic
interventions. There are wide variations in the provision
of services across Canada, often within provinces, and
services may be subject to a means test.

There has been a shift in recent years away from
institutional care to providing services in the
community. This has led to a growing number of
children with disabilities living at home with their
families. These families may require professional home
care, respite care, income supports, child care and
enhanced parental leave. Often, families do not receive
adequate assistance and frequently find themselves
financially, physically and emotionally exhausted by
efforts to care for their children.

All children in Canada aged five, six or seven
(depending on the jurisdiction) to age 16 are required to
attend school. For children with disabilities, however,
the right to appropriate education in the most enabling
environment is not guaranteed. Children in Canada,
including those with disabilities, do not have a right to
early education (preschool). Although every province
and territory has a stated commitment to integrated,
inclusive education, this commitment is not clearly
operationalized in most jurisdictions. Inclusion in
regular classes appears to be more successful for
students with physical disabilities than for those with
multiple, developmental or emotional disabilities.
Although early education can enhance the physical,
emotional and cognitive development of children, few
preschool children with disabilities have access to free,
suitable early education.

Increased demand coupled with cutbacks to education
budgets have resulted in inappropriate educational
services for students with special needs. There are
variations in the services available in communities and
provinces, due to variations in regulations and budgets.
Particularly limited are support services (such as
teaching assistants and consultative supports), training
in inclusionary educational strategies and rehabilitation
services (such as physiotherapy, occupational therapy
and speech therapy).
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Public recreation and play activities are
usually delivered by municipal governments
and these programs are often inaccessible to
children with special needs. There are no
accessibility standards for children’s play
spaces in Canada. A survey of youth with
disabilities indicated that cost and lack of
opportunities were the most common
obstacles to their participation in leisure
activities.

Governments fund occupational training
opportunities for youth with disabilities, but
only 48 percent of working-age Canadians
with disabilities are in the paid labour force,
compared with 73 percent of persons without
disabilities.

Discrimination against persons on the basis
of disability is prohibited by federal and
provincial legislation but people with
disabilities, and children in particular, still
experience prejudice. Young people with
disabilities experience more abuse and
violence than the non-disabled. In addition,
many disability issues are examined from the
adult perspective and the special needs of
children are often overlooked. For example,
provincial building codes include
accessibility standards but are not designed
with children in mind. The few complaint
mechanisms that are available to children
and youth tend to be difficult to access.

Negative assumptions about the quality of
life enjoyed by persons with disabilities
undermine respect for their fundamental
rights. Recent examples include Robert
Latimer’s two-year sentence for the second-
degree murder of his daughter Tracy, who
had cerebral palsy. The judge in this case
reduced the mandatory life sentence because
the suffering experienced by Tracy was seen
to justify the “mercy killing.” (The decision

is being appealed by the Crown.) In another
example, a 17-year-old boy with Down
syndrome was denied a place on a waiting
list for a lung transplant until public pressure
led the Alberta hospital to revise its policy
on transplants for people with disabilities.

article 23
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how does canada
measure up?

RIGHTS ALERT: The federal Immigration Act
discriminates on the basis of disability because s. 19(1)(a)(ii)
allows a family’s application to immigrate to Canada to be
rejected if a child would place excessive demands on
health or social services.

NEEDS ACTION: Children with disabilities are not
guaranteed free and appropriate early diagnosis, early
intervention and early childhood education in Canada.

NEEDS ACTION: Current and reliable national data
should be collected about children with disabilities in
Canada.

* The most recent national study on children with
disabilities was the Health and Activity Limitation (HAL)
Survey, conducted by Statistics Canada in 1991.

* Up-to-date data about the situation of children with
disabilities are needed to develop effective public
policy, international comparisons and information
exchange.

NEEDS ACTION: Families of children with disabilities
need increased public support.

* Additional assistance and financial help are needed to
meet the extra needs of children with disabilities and to
support their families, regardless of family income. This
may include augmented maternity and parental leave
policies, income support, respite care, child care options
or training.
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article 23 (cont'd)

NEEDS DIALOGUE
AND/OR RESEARCH:

* Programs for children with
disabilities need to equalize
opportunities with non-
disabled children and
maximize development.
Participation of persons with
disabilities is still considered
a privilege rather than a
entitlement.

Bio-ethics and advanced
technology in health care can
negatively affect the right to
life. Genetic testing and
diagnosis may lead to
negative ethical judgments,
reinforcing stereotypes about
the undesirability of people
with disabilities.

There is a lack of information
about children with
disabilities who are in conflict
with the law and about
children with disabilities
living in the care of the state.
Attention must be paid to
these groups in the next
monitoring exercise.

Use of the term “best
interests” as a decision-
making rationale by courts
and schools can be
detrimental to children.

Its interpretation can vary
according to different
perspectives, not always
serving children as intended.
Further, the concept can be
used to provide a simple or
quick solution to address a
problem rather than
exploring other options for
the child in question.

UN Reporting Category:
Education, Leisure and Cultural Activities

] 7
=

convention articles 28 and 29
The Right to and Aims of Education

Articles 28 and 29 of the Convention address children’s right to education and
the goals of education, which include the development of each child’s full
potential, preparation for a responsible life and respect for other people and the
environment.

Provincial and territorial governments are responsible for education in Canada.
Community school boards usually implement curriculum and administer school
policies. Private schools may operate in any province or territory if they meet
general standards. Home schooling and independent schooling are generally
permitted, subject to certain regulations.

Children from age five, six or seven (depending on the jurisdiction) to age 16 are
obligated to attend school. All children are entitled to remain in school until at
least the age of 18.

The majority of Canadian students take their school courses in English or French,
Canada'’s two official languages. The federal government promotes and funds
instruction of French and English as second languages. Publicly-funded
schooling in either language is guaranteed “where numbers warrant” and this is
decided on a case-by-case basis. In Quebec, only children with a parent who was
educated in English in the province can attend English-language public school.

It is estimated that 86 percent of students in Canada eventually obtain their high
school diploma but early school leaving is a persistent problem. In 1992-93, for
example, about 44 percent of 17-year-olds and 65 percent of 18-year-olds were
not enrolled in school. The country’s highest school-leaving rates are in the
Atlantic provinces and Quebec, while Saskatchewan, Alberta and British
Columbia have the lowest.

Aboriginal children are at a greater risk of school failure than other Canadian
children, although the overall trend appears to be improving. Some jurisdictions’
efforts to improve educational outcomes for Aboriginal students include the
development of culturally-appropriate curricula and the transfer of education
authority to Aboriginal communities. Information about the benefits of these
changes are currently being documented.



HOW DOES CANADA MEASURE UP?

In jurisdictions across the country, the stated goal of
education is to develop citizens with healthy, well-
rounded personalities. All curricula are designed to

further develop and enhance children’s existing mental
abilities. Efforts are made to assist children with special
needs. However, the delivery of education is through

local school boards and children do not have equal access
to programs, books, equipment and extra-curricular
activities. There is also growing concern about children’s
school-readiness.

Canadian schools have participated in international
initiatives to test students’ mathematics and science
knowledge and recent results indicate that Canadian
students are doing well in these areas. However, no tests
have been conducted to assess achievement in the arts,
social sciences or civics. Education policies across the
country acknowledge the importance of human rights,
environmental studies and global education but there is
little information on how these subjects are taught. There
is some promising work in children’s rights and
citizenship education but this is mostly based on pilot
programs and not integrated into the curriculum of

most Canadian schools.

Children across the country are offered varying
opportunities to develop their talents and abilities
through music, dance and drama. Student participation in
education is encouraged through student governments,
clubs, sports, committees, the selection of courses and
leadership classes. While healthy living and physical
education are generally part of the curriculum, two
national studies found that the health of 63 percent of
Canadian children is at risk due to high levels of physical
inactivity.

Efforts have been made across jurisdictions to eliminate
racial, ethnic, cultural, gender and socio-economic biases
in curriculum and learning resources, and to promote
multiculturalism, diversity and anti-discrimination in
schools. However, the Canadian Council of Ministers of
Education has recommended that increased emphasis be
placed on promoting tolerance and understanding.

It should also be noted that visible minorities and people
of Aboriginal heritage are under-represented as teachers
and administrators in Canadian schools.

Violence and homophobia among students are recognized
problems in Canadian schools. Although youth crime is
decreasing, research suggests that up to 25 percent of
students suffer violence at the hands of other students.
Some schools have adopted a “zero-tolerance” response
to youth violence and suspend students involved in
violent acts from school. Zero-tolerance, however, can

further marginalize students who are already at risk of
school failure. There are few initiatives that specifically
address homophobic violence in schools.

Computers and information technology appear to be
priorities in Canadian public education and 85 percent of
schools are now connected to the Internet. However,
guestions have been raised about the impact of spending in
this area and the cost to other courses and programs.
Internet and media literacy courses, which encourage
students to think critically and question exploitative
material, are available in several provinces but are not
compulsory in most of the country.

Of all Organization of Economic and Cultural
Development (OECD) member countries, Canada’s per
capita education spending is among the highest. Since
the early 1990s, however, significant cutbacks in education
funding have had an adverse effect on transportation,
student:teacher ratios, junior kindergarten, special
education, staff development, language training for
immigrants and fine art courses. Parents and communities
are increasingly expected to pay for field trips and
extracurricular expenses, resulting in unequal access to
educational opportunities for children.

articles 28 and 29
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how does canada
measure up?

NEEDS ACTION: Initiatives are needed to
effectively address early school leaving, particularly
among Aboriginal students.

o

NEEDS ACTION: Cutbacks in education
funding and the closing of schools need to be
addressed as they have undermined access to and
quality of education in Canada, especially in
special education, citizenship, social studies and
arts education.
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article 28 and 29 (cont'd)

NEEDS ACTION: The development
of respect for equality, human rights,
cultural diversity and the environment
are recognized in policy, but not
necessarily reflected in practice.

NEEDS ACTION: A comprehensive
approach is needed to address
violence and homophobia in schools.

NEEDS ACTION: Increased access
through the Internet to exploitative,
racist and sexist information requires
the development of critical thinking
skills and anti-racist and media literacy
courses for the core curriculum.

NEEDS ACTION: Staffing in
education systems should reflect
community diversity and the
principles of equity.

NEEDS ACTION: Children’s rights
education needs to be part of core
curricula.

NEEDS DIALOGUE:

* A discussion is needed on
perceived threats to the public
school system in Canada and school
governance, including the role of
parents and the community in
education.

Public funding for charter and
denominational schools requires
broader public debate. Access to
instruction in Canada’s two official
languages needs to be resolved.

* The purpose of student testing
and use of test results need to be
rethought and evaluated.

* More information is needed about
the impact of information
technology in education.

School discipline and international
cooperation in the field of
education should be researched and
reported in the next monitoring
exercise.

UN Reporting Category:

Special Protection Measures

o

convention article 22
Refugee Children

Article 22 requires countries to take appropriate measures to ensure that a
child who is seeking refugee status or who is considered a refugee under
international or domestic law, whether unaccompanied or accompanied by
an adult, receives appropriate protection and humanitarian assistance as
determined by international human rights instruments, including the
Convention on the Rights of the Chifsbpropriate measures include tracing
family members and family reunification.

Canada selects large numbers of refugees from overseas for resettlement in
Canada, compared with other countries. Canadian authorities occasionally
select unaccompanied children for resettlement. (Quebec, which has assumed
federal responsibilities for immigration, does not accept unaccompanied
minors.) Refugees selected from overseas are judged according to
estimations of their ability to be financially self-sufficient within a year and
whether they would make excessive demands on health or social services.
When a child is accepted as an unaccompanied refugee, however, there is

no expectation that the child will be self-supporting.

Refugee status can be claimed in Canada at the border or from within the
country. Children can also make their own claims in this way. Unlike
overseas applicants, a refugee claimant within Canada does not need to be
medically admissible, establish an ability to be self-supporting or have any
settlement arrangements. Any claim with a minimum credible basis for
refugee status must be heard by the Immigration and Refugee Board. The
Immigration Actdoes not detail specific procedures for dealing with the
claims of children, except to designate an adult to represent the child in
hearings. There are federal guidelines, however, for processing the claims of
unaccompanied children and for eliciting evidence from all child claimants.
The guidelines’ general principle is the best interests of the child. Best
interests are defined broadly and can vary according to the circumstances
of each case and the child’s age, gender, cultural background and past
experiences.

It takes an average of 13 months to determine an inland refugee claim. This is

an extraordinarily long period of time from a child’s perspective. Canada has
one of the highest acceptance rates for refugee claimants among
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industrialized countries, but this rate has decreased
from 62 percent in 1994-95 to 41 percent in 1996-97.
If the Refugee Board determines that the claimant is
a Convention refugee (as determined byGleaeva
Convention Relating to the Status of Refugambits
1967 Protocol), then the claimant may apply to
become a permanent resident of Canada. The Audito
General has found major variations in the acceptance
rates of claimants from the same country. If the
Refugee Board denies a claim, there is no appeal.
When a decision is made to deport a parent, the

best interests of their children do not have to be
considered, even if the children were born in Canada
or have lived in Canada for a long period of time.
However, the Supreme Court of Canada recently
guestioned that practice.

It is believed that few children are detained by
immigration officials but no information is available.
Children can stay with a detained parent if the family
wishes to stay together. However, there are no
standards for the conditions in which children are
held.

The Canadian Charter of Rights and Freedoms
applies to refugee claimants. Claimants are eligible
for health care under provincial or territorial plans or
through the federal interim program. All children
from age five, six or seven (depending on the
jurisdiction) to age 16 are obligated to attend school
although immigration lawyers have reported delays
in the issuing of student authorization papers.

Settlement services are primarily delivered by
non-profit, non-governmental organizations in
communities across the country. Many of these
organizations receive federal funding. National
standards for the quality and quantity of settlement
services are needed. Government-sponsored refugee
are eligible for financial assistance to cover
accommodation, clothing, household effects and
living expenses for up to one year. Unsponsored
refugees are eligible for assistance through
provincial and territorial social assistance programs.

Families cannot come to Canada and refugees canno
travel out of Canada until their claims have been
accepted. This includes parents who left young
children behind. For refugees who arrive in Canada
without identity papers (approximately 13,000 in
1998), family reunification can take longer than
seven years. Family reunification can also be delayed
by the inability to pay the $975 charged for every

[

adult refugee applying for permanent residence.

article 22

how does canada
measure up?

RIGHTS ALERT: It takes too long for refugee families
to be reunited in Canada since families cannot join inland
refugees until they have been accepted for landing.

* The average length of time it takes to determine a
refugee claim is 13 months.

* Refugees without identity documents can wait for more
than seven years before their families can join them in
Canada.

* A $975 right-of-landing fee is charged for every adult
refugee applying for permanent residence.

RIGHTS ALERT: Refugees who might be expected to
cause excessive demands on health or social services are
usually not selected to come to Canada from overseas.

RIGHTS ALERT: Children, even if born in Canada, do
not have to be considered in deportation hearings of their
parents.

NEEDS ACTION: There are no standards for the
detention of children.

NEEDS ACTION: Quebec does not sponsor
unaccompanied refugee children from overseas.

NEEDS ACTION: The Immigration Act does not set out
specific procedures or criteria for dealing with the claims
of children, other than the designation of an adult to
represent them in hearings.

NEEDS ACTION: The period that refugees are eligible
to receive services should be extended beyond a year to
more realistically reflect the length of time required to
become self-supporting.
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Article 4

Canada’s International Cooperation to
Promote and Enhance Children’s Rights

States Parties shall undertake all appropriate legislative,
administrative, and other measures for the implementation
of the rights recognized in the present Convention. With
regard to economic, social and cultural rights, States
Parties shall undertake such measures to the maximum
extent of their available resources and, where needed,
within the framework of international cooperation.

Interpretation: The UN Committee on the Rights of the
Child has promoted incorporation of the Convention into
domestic law and has stressed the importance of ensuring
that the Convention’s general principles (articles 2, 3,

6 and 12) are incorporated into law. For federal states
such as Canada, the Committee has emphasized the
importance of appropriate coordination of policy

affecting children within and between national and
provincial governments.

Economic, social and cultural rights have not been
defined, but States are expected to take appropriate
measures to implement all rights, including these, and
use all available human, economic and organizational
resources of the State and civil society.

With respect to international cooperation, under the
United Nations Development Program’s 20/20 initiative,
donor countries (e.g., Canada) are encouraged to allocate
at least 20 percent of foreign aid to human priority goals
such as primary education, primary health care, safe
drinking water and sanitation for all.

Introduction

Historically, Canada has played a significant role in
promoting children’s rights internationally. Canada
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co-hosted the 1990 World Summit for Children and
participated in the Working Group that drafted the UN
Convention on the Rights of the Chilche Minister of
Foreign Affairs has appointed Senator Landon Pearson to
advise him on how Canada can effectively implement its

product (GNP) for international development.
Nevertheless, despite repeated government promises to
increase foreign aid spending, Canada has never met that
target. The Organization of Economic Cooperation and
Development reports that the percentage of Canada’s aid
spending has actually declined an average of 3.3 percent

international commitments to children. Children’s rights
are a stated foreign policy priority and Canada has taken
leadership on such issues as landmines, the commercial
sexual exploitation of children and discrimination

against girls. The government and non-governmental
organizations (NGOs) have also worked to foster greater

participation by young people in addressing rights issues.

Canada’s Official
Development Assistance

Priorities

In 1995, the federal government publisigahada in

the World detailing the purpose of Canada’s Official
Development Assistance (ODA) and its key foreign
policy objectives. This document states that Canada’s
development assistance is intended “to support

sustainable development in developing countries, in order

to reduce poverty and to contribute to a more secure and

prosperous world?’ Of the six program priorities listed

for available ODA resources, three have a potential
impact on childrenr:

» basic human needs, including primary health care,
basic education, family planning, nutrition, water and
sanitation, shelter and humanitarian assistance in
response to emergencies;

e women in development; and

» human rights, democracy and good governance to
increase respect for human rights, including children’s
rights.

These priorities are seen to support the child’s right to
survival and development (UNCRC article 6) and the
United Nation’s 20/20 initiative, which calls on donor
countries to allocate 20 percent of their aid budgets to
eight world-wide human development targets, including
universal primary education, primary health care and
immunization, and the reduction of malnutritibn.

ODA Expenditure Targets and Trends

Almost 30 years ago, Canada and other industrialized
countries agreed to target 0.7 percent of gross domestic

per year from 1990-91 to 1995-96.

The International Assistance Envelope of ODA (cash
component basis) has decreased by 12.3 percent in the
last five years.

1995/96 $2.169 billion
1996/97 $2.160 billion
1997/98 $1.196 billion
1998/99 (budget) $2.088 billion
1999/2000 (budget)  $1.901 billion

Basic Human Needs

In 1995, the federal government committed 25 percent
of ODA to basic human needs, such as primary health
care, basic education, family planning, nutrition, water
and sanitation, shelter, food aid and emergency
humanitarian assistanéén fact, for each of the next

two years, approximately 38.5 percent of ODA program
expenditures went to basic human needs, food aid and
emergency humanitarian assistah@ée extent to which
these expenditures benefited children is unknown,
because there have not been any results-based
evaluations focused on outcomes for children.

Canada’s Strategy for
Children

In June 1997, the Canadian International Development

Agency (CIDA) developed a draft Strategy for Children,

which has not been adopted as official policy. The 1997

draft stated that “children must be the subject of rights

and not just objects of compassidnThe strategy

proposed to:

 protect the rights of children;

 improve children’s health;

» improve the knowledge and skills of children; and

 protect children from abuse, exploitation and
violencel®

Although the federal government is committed in
principle to recognizing children’s rights and improving
their lives, CIDA has not articulated if or how it intends
to use the UNCRC as a framework for international
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cooperation, as was recommended to Canada by the UN
Committee on the Rights of the Child in 1995. There is

no clear relationship between CIDA's strategy for children
and the general principles of the Convention, nor are there
specific development objectives related to the promotion
and protection of children’s rights and the participation of
children in development programs.

Canadian NGOs have expressed concern about a lack of
awareness by CIDA staff of the Convention and the central
role of children in sustainable development. At annual
meetings of representatives of CIDA and NGOs, children’s
issues are addressed only in peripheral ways.

This concern has been echoed in an independent
consultant’s report recently commissioned by CIDA.

...children [should] be brought into the centre
of development planning, implementation,
monitoring and evaluation. Children have the
right to participate in development; in fact they
are already participating in many unrecognized
ways. Without children’s needs, interests and
rights being taken into consideration in
development thinking and practices and without
children’s involvement in the development
process, sustainable development is not
possiblet

CIDA hopes to work with NGOs to document program
examples of children’s direct participation in development
planning, implementation and evaluati@his could be a
first step towards developing a comprehensive strategy to
bring children to the centre of Canada’s development
programs.

CIDA Programming in Support
of Children

As part of Canada’s commitment to implement the Plan of
Action resulting from the World Summit for Children,
CIDA recently began publishing annual reports of
disbursements to programs and projects with a perceived
impact on children. This is defined as:
» Programming with airectimpact on children
occurs when children are directly included in the target
group.
» Programming with aimdirectimpact occurs when
children, though not targeted directly, receive a

significant benefit; programs in which women constitute
over 50 percent of the target group are considered as
having anndirectimpact on childrei?

CIDA annual reports for 1995-96 and 1996-97 indicate
thatdirect programming for children was strongest in the
area of basic human needs, particularly immunization and
the elimination of iodine deficiency. Programs and projects
with indirectimpacts on children tended to be directed
towards poverty reduction, community and capacity
development and support for the role and status of
women*

In 1996-97, CIDA estimates it spent $580.98 million in
support of children, including program disbursements by
all CIDA branches and Canada Funds for Local
Initiatives?!®

Branch spending for children can be summarized as
follows:

Bilateral (country-to-country) Aid:

* $159.98 million (27.5 percent of bilateral program
spending);

» programs include child and maternal health,
immunization, basic education, micronutrient
deficiencies, institutional capacity-building in favour of
the UNCRC and special protection for childfén.

Multilateral Programs:

» $368.1 million (estimated as 25 percent of total
branch spending, except for International Humanitarian
Assistance, the Food Aid Centre and UNICEF
spending, which are calculated as 100 percent);

» CIDA estimates that 58 percent of Multilateral
Branch spending affecting children was spent through
the Food Aid Centré&.

Canadian Partnership Branth:

» $52.8 million (or 18.8 percent of total branch
spending);

» projects relate to child labour, street children,
primary health care, water and sanitation, community
development and strengthening the role of woffien.

While CIDA estimates that it spent $580.98 million on
programs in support of children in 1996-97, less than half
($238.4 million) was actually allocated to programs that
were specifically targeted to children. The remaining
$342.58 million went to programs perceived to have an
indirect but significant benefit for children.
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These estimates assume that programs specifically
targeted to children will have a direct impact on them

and that children benefit from programs in which

women form over 50 percent of the target group.
Coalition member organizations have questioned these
assumptions. Unless CIDA's assumptions about the
direct and indirect benefits for children are backed up by
child-focused, results-based program assessments, it is
very difficult to determine if and how children have
actually benefited from CIDA's programs. For example,
few of the targeted children may actually participate in
the program and the program may not achieve its desired
outcomes for those who do participate. Second, research
suggests that the “trickle-down” theory of benefits for
secondary target groups is problematic and may have
negative impacts. Income generation programs for
women, for example, have sometimes resulted in
children, especially girls, having to drop out of school

to care for siblings.

Many programs for children are implemented by
Canadian NGOs specializing in children’s programming.
A number of these NGOs are learning to use “results-
based” management as a tool to monitor and measure the
impacts of their international programs. While it is
difficult and time-consuming to assess program results
and measure benefits to children, Coalition members are
hopeful that NGOs can work collaboratively with CIDA

to develop effective research methodologies to measure
the impacts on children. Only then can Canada judge the
extent to which its development assistance is helping to
improve children’s lives and realize their rights.

Action on Specific Children’s
Rights

In recent years, Canada’s foreign policy has emphasized
human security issues. Action taken with respect to the
security of children are detailed below.

Article 2: Non-discrimination

To follow up on the Beijing Platform for Action to
promote the advancement of women, CIDA funded four
Canadian NGOs to bring together 31 girls from around
the world to share their stories in March 1998. This
week-long conference allowed girls to talk about gender
barriers and develop an action statement, outlining

positive, concrete steps for governments, organizations
and individuals. The girls identified five major and
interconnected issues for immediate action:

* gender equity;

* education;

* health;

* violence; and

* labour exploitation.

This project produced a manual of best practices for
girl-related interventions and a video of the conferéhce.

Article 11: Illicit transfer and Article 35:
Prevention of abduction, sale and
trafficking

Canada has adopted tHague Convention on the Civil
Aspects of International Child Abductiamd developed

the “Our Missing Children Program,” which is a federal
initiative to protect abducted children and runaways

found crossing international borders. The program has set
up a network of more than 40 national and international
law enforcement agencies, immigration officials and
governments to issue border alerts and work to recover
missing or abducted childréh.Canada is also exploring
bilateral and other tools to supplement the Hague
Convention and recently signed an agreement with Egypt
for dealing with abductions. This agreement may serve as
a model for other agreemeints.

In April 1998, the House of Commons Sub-Committee

on Human Rights and International Development made
14 recommendations on a spectrum of issues related to
child abductions, including border controls, restriction of
international travel, expense money for parents whose
children have been parentally abducted from Canada and
the sharing of information and expert®&do date, no

action has been taken to implement these
recommendations.

Article 12: Respect for the views of the child

Recognizing the importance of hearing directly from
children on issues that affect them, Canada has
spearheaded several efforts to bring international groups
of young people together to explore issues affecting their
survival and development. Meetings have been held to
address gender issues, child labour, sexual exploitation
and abuse.
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Canadian and overseas program partners, with support
from CIDA and other funding partners, have developed
Children of the Wind, an international exhibit of
children’s art. The exhibit’s pictures were created as part
of the “Mapping Our World” project, in which children

in Uganda, Zambia, Colombia, Dominican Republic,
Nicaragua, India, Bangladesh, the Philippines and
Canada “mapped” their world by drawing, painting,
writing, taking photographs and making vidébs.

Article 21: Adoption

In 1997, Canada ratified thdague Convention on the
Protection of Children and Cooperation in respect of
Intercountry Adoption Federal immigration regulations
have been amended to bring domestic legislation in line
with the Hague Convention and ensure that international
adoptions are carried out in the best interests of
children? Ontario has also introduced legislation to give
effect to the Convention on Intercountry Adopt#én.

Article 24: Child’s right to health and health
services

Immunization

One of the objectives of CIDAs health strategy is full
immunization for every child and the ultimate eradication
of polio and measles, in accordance with targets set at the
1990 World Summit for Children. Despite this, Canada
cut its international immunization program for a period of
about 12 months and re-established it in 1998 after much
public outcry. CIDA's current budget commits $10

million a year for the next five years to combat polio,
measles and other deadly diseases in countries of greatest
need. CIDA will also contribute $7 million over the next
several years to NGOs and the World Health

Organization for polio eradication in Africa.

HIV/AIDS

For the past 10 years, CIDA has made HIV/AIDS a
program priority and contributed over $120 million to
various initiatives in Africa, Latin America and Asia.

In June 1997, Canada and the other seven major
industrialized countries affirmed that preventing the
spread of HIV/AIDS is an urgent global public health
imperative and called for governments to work together
to address HIV/AIDS at the community level, raise
public awareness, and identify and implement effective
preventative health strategi®s.

In March 1998, CIDA announced $1 million to improve
child health and welfare in Romania. The Canadian
Public Health Association is working with UNICEF and
Romanian public health officials to develop and
implement a national AIDS strategy and improve HIV/
AIDS awareness, prevention and social services to
families with AIDS-affected childreff.

Micronutrient deficiencies

From 1994 to 1997, CIDA provided $12 million to
support the sustainable elimination of iodine deficiency
in 13 Asian countries. Canada also supported a UNICEF
initiative in Bolivia to eliminate iodine deficiency
disorders by 199%. Canada’s contribution and
leadership in eliminating micronutrient deficiencies

was recognized in UNICEF's 19%ate of the World's
ChildrenReport.

Female genital mutilation (FGM)

Canada supports the United Nations Population Fund
assistance to various countries to eradicate FGM, which
is a violation of Article 37’'s provision that no child be
subjected to torture or other cruel, inhuman or degrading
treatment. CIDA also supports Canadian NGOs focusing
on the public health dangers of female genital
mutilation 3

Article 30: Indigenous children

In September 1998, “The Future of Children and Youth”
initiative was endorsed by the eight members of the
circumpolar Arctic Council. This Canadian-led project
contributes to sustainable development in the Arctic and
is in keeping with the 1998 Igaluit Declaration and the
Circumpolar Conference recommendations. The goals
for the first two years are to improve the health and well-
being of children and youth in the Arctic and to improve
the basis for sound decision-making by increasing the
knowledge and understanding of sustainable development
among Arctic children and youth. The long-term
objective of engaging and empowering youth in the
circumpolar region will be supported by an internship
program and by information sharify.

Article 32: Child labour

Canada has been active in building world consensus
on an effective action plan on behalf of the world’s
estimated 250 million child workers aged 5 tc*1Bree
the Children has been a catalyst for Canadian efforts
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regarding child labour problems worldwide. This Youth from South and Central America, the Caribbean and
organization, founded by Canadian youth Craig Keilburger, Canada attended this summit in Victoria, British Columbia.
has helped raise national and international awareness of A Youth Declaration and Agenda for Action was developed
harmful child labour practices. to address the commercial sexual exploitation of young
people*? As a result of this conference, Canadian NGOs have
Canada actively supported the 1997 Conference on Child undertaken projects for sexually exploited youth in Brazil, the
Labour and Parallel Children’s Forum in Oslo. Twenty-two Dominican Republic, Honduras, Bolivia, Peru and Cfiile.
working boys and girls from Africa, Asia and Latin
America spoke about their experiences and reported their Canada has also been working with the UN to develop
proceedings to the main confereit€anada hosted a a UNCRC protocol requiring countries to criminalize
preparatory meeting prior to the conferences, which was  activities associated with the sale of children, child
attended by young people from Brazil, Mexico and Canada.prostitution and child pornography. The protocol would also
urge countries to extend their jurisdiction on such matters to

According to CIDA's 1997 reporfApproaches to Child acts by their citizens in other countries, as Canada has*tlone.
Labour, (A 1997 amendment to Canad&sminal Codedealt with
child prostitution, child sex tourism, criminal harassment and
The government is fully committed to action in female genital mutilation.)
order to end the worst forms of child labour and
all forms of commercial sexual abuse as quickly In co-operation with the World Customs Organization and
and effectively as possible and to working others, Revenue Canada has assisted in the international
cooperatively with partners at all levels to ensure tracking of child pornography and pedophiles and in the
the elimination of all conditions which limit the training of Interpol officers and law and customs officers
chance of children to achieve full and healthy in Central and South America.

development
Articl : Children aff rm nfli
However, the 1997 Foreign Affairs Sub-Committee on ticle 38: Children affected by armed conflict

Sustainable Human Development recommendationsto ~ Canada has taken a leadership role in pressing the world

address the worst forms of child lab¥urave not been community to ban the use of anti-personnel landmines, which
adopted by the government for the most part. In April 1997 kKill or maim thousands of children around the world each

the Foreign Affairs Minister announced a Child Labour ~ Year. Over 35 NGOs are members of Mines Action Canada.
Challenge Fund for Canada’s private sector to develop In December 1997, representatives of over 100 governments

codes of conduct and voluntary guidelines but the responsecame to Ottawa to sign ti@nvention on the Prohibition of
to date has been limited. As a result of UNICEF Canada  the Use, Stockpiling, Production, Sale and Transfer of Anti-
concerns about children being forced into more abusive and®€rsonnel Mines and their Destructidforeign Affairs and
hidden labour sectors, the government shelved a proposed CIDA also helped produce a UNICEF viddde Silent

carpet labelling scheme in Canad&ubsequently, Shout: helping children learn about landmineich is

however, the government provided $50,000 for the initial being distributed to all Canadian elementary schools and used
start-up and promotion of the private sector “Rugmark worldwide to teach children how to protect themselves from
Canada” initiative® landmines’?

Canada continues to work with the International Labour Canada has committed a further $100 million over five years

Organization to develop effective policy and program to meet the goals of the landmine treaty and to provide
guidelines to eliminate child labd®iand to draft and ratify assistance for victin®8. Canada is also contributing to the

a new convention to eliminate the worst forms of child Landmine Monitoring Initiative and funding the promotion
labour?° of the landmine convention in regions where support remains

low.“¢ A $200,000 fund will provide art therapy to war-
affected children and raise awareness of children’s rights in

Article 34: Sexual exp|0|tat|0n and abuse of situations of armed conflict through pilot cultural projects

children and international partnershifs.

Canada attended the World Congress Against Commercial

Sexual Exploitation of Children in Stockholm in 1996 The current age for voluntary recruitment into the Canadian
and, in 1998, hosted Out from the Shadows: An armed forces is 16, but the federal government is reviewing

International Youth Summit of Sexually Exploited Youth.  defence legislation in order to be able to ratify a proposed
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Optional Protocol, which has not yet been adopted by the
United Nations. This protocol proposes to raise the age for
voluntary military recruitment. Meanwhile, Canada has
codified its practice of not deploying persons under the age
of 18 in hostilities. Canada hosted an international round
table on child soldiers in 1998 and has scheduled an
international meeting on the proposed Optional Protocol
for 2000%°

Article 39: Physical and psychological
recovery and social reintegration of child
victims of armed conflict, etc.

In recent years, CIDA has supported a number of initiatives

to aid the recovery and reintegration of child victims of

armed conflict. Projects include:

* reintegration of demobilized child soldiers in Sierra
Leone, Angola and Rwanda;

» emergency relief and health care to young children
forced to flee their homes in Southern Lebanon;

* registration, reunification with families and rehabilitation
of unaccompanied Rwandan and Burundi children;

 health services, education and protection to children
in Haiti;

» counselling and shelter for physically or sexually abused
girls and provision of prostheses for handicapped
children in Liberigd!

Conclusion

Despite Canada'’s significant efforts over the last five
years to improve children’s lives and promote respect for
children’s rights internationally, three overriding concerns
have been identified about international development
assistance for children.

Political will without administrative action

The Canadian government has made a substantial
commitment in principle to the recognition of children’s
rights around the world. Practical demonstrations of this
commitment, however, tend not to be substantially or
enduringly supported at the administrative and operational

levels of government. For example, much more is said about1s.

the needs and rights of the world’s children by the Minister
of Foreign Affairs and his Advisor for Children than by
senior government officials mandated to do this work
internationally.

In the 1990s, the two substantial funds dedicated to
international assistance for marginalized children (CIDA's
Children in Difficult Circumstances Fund and Health
Canada’s Partners for Children Fund) appear to have

emerged from political initiatives and not from strategic and
policy-making deliberations within departments. These two
short-term programs ended, with no follow-through or plans
to build upon the work already accomplished.

A human development aid strategy focused
on children

There is an urgent need for CIDA to develop a
comprehensive policy and strategy for development
assistance to children. The framework for this strategy
should be the principles and provisions of the UN
Convention on the Rights of the Chillso needed is

a multi-year implementation plan, with specific and
appropriate child-focused human development objectives,
and outcome indicators. Ideally, CIDA would develop
these objectives, outcomes and assessment measures in
cooperation with its NGO and other implementing partners.

Funding for sustainable child development
and protection of children’s rights

A healthy and motivated population of children and youth
is essential to the sustainable development of vibrant
societies (and economies) worldwide. In many developing
countries, almost half the population is under 18 years of
age. Children’s well-being is dependent on their care and
development in families, schools, workplaces and streets
and on the protection and recognition of their rights.
Canadian ODA is less than 0.3 percent of GNP and only
about 11 percent of CIDAs development assistance funds
are specifically targeted towards children.
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articles 13, 14 and 15
/
\‘ ,,

The Fundamental Freedoms

2. The exercise of this right may be subject to certain
restrictions, but these shall only be such as are
Table Of Contents provided by law and are necessary:

. a) For respect of the rights or reputations of others;
27 Introduction (@) p g p

or

29 The Freedoms in Legislation (b) For the protection of national security or of
public order ¢rdre publig, or of public health

31 Practicing the Freedoms or morals.

33 Redress Mechanisms

Article 14

The Right to Freedom of Thought,
Conscience and Religion

1. States Parties shall respect the right of the child to
freedom of thought, conscience and religion.

36 Promoting the Freedoms

37 Conclusion

2. States Parties shall respect the rights and duties of

Article 13 the parents and, when applicable, legal guardians to
. . provide direction to the child in the exercise of his or
The nght to Freedom of Expression her right in a manner consistent with the evolving

1. The child shall have the right to freedom of capacities of the child.

expression; this right shall include freedom to seek, 3

_ ) i ) i . Freedom to manifest one’s religion or beliefs may
receive and impart information and ideas of all

be subject only to such limitations as are prescribed by

kinds, regardless of frontiers, either orally, in writing law and are necessary to protect public safety, order,
or in print, in the form of art, or through any other health or morals, or the fundamental rights and
media of the child’s choice. freedoms of others.
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Voices

Coalition Questionnaire:

If a youth from another country asked
you to describe the many things you arg
free to do in Canada, what would you
say?

Canada is a country of freedom; you
have the right to speak your mind;
to equality; to choose your own
religion; freedom of expression and
a whole lot more. It is almost
limitless--your freedom. It is the

best country to live in!
— Nhan, aged 16, Ontario

We're free to express our views to
a certain extent (that's pretty
much all we're free to do as kids).
As kids/teenagers we don't have
many freedoms, it's a stereotype
we're irresponsible, trouble making
kids! To us we don't have a voice
and we sure as hell can't use it. It's
the adult world, we usually don't
have an opinion and if we ever do
get to use our voices we're pretty

damn lucky to have the chance.
— Meaghan, aged 15, Ontario

We are unable to appreciate
what we have here in Canada.

(translated)
— Cynthia, aged 14, Quebec

Free to wear our own clothes, listen
to music, read literature, write,
communicate via the Internet, have
associations with friends, have a
job. Free fo enjoy many things such
as natural wonders, sports. Free to
learn/speak/communicate in other
languages, practise religion. Free
from discrimination and prejudice.
Free to travel, see new things, try

new things, be who we are.
— Brian, aged 17, British Columbia

Article 15

The Right to Freedom of Association and Peaceful
Assembly

1. States Parties recognize the rights of the child to freedom of
association and to freedom of peaceful assembly.

2. No restrictions may be placed on the exercise of these rights other than
those imposed in conformity with the law and which are necessary in a
democratic society in the interests of national security or public safety,
public order érdre publig, the protection of public health or morals or
the protection of the rights and freedoms of others.

Introduction

Articles 13, 14 and 15 of tHdN Convention on the Rights of the Child
address a child’s right to three fundamental freedoms:

« freedom of expression;

- freedom of thought, conscience and religion; and

» freedom of association and peaceful assembly.

Interpretation: The UN Committee on the Rights of the Child says that
the fundamental freedoms, along with a child’s right to be heard (article
12), recognize children as active subjects of rights. These articles
“underline children’s status as individuals with fundamental human
rights, and views and feelings of their own.”

Article 5 of the Convention recognizes the responsibilities, rights and
duties of parents to provide appropriate direction and guidance in a
manner consistent with the evolving capacities of the child. Some
Canadians, however, are concerned that recognizing children’s
fundamental freedoms could undermine the role of parents. The Premier
of Alberta recently said that Albertans are concerned about possible
implications of article 13 (freedom of expression) and article 15 (freedom
of association and peaceful assembly). “Albertans have expressed the
view that while these sections may be well intended, they may in fact
negatively affect the ability of parents and care givers to provide a
healthy, nurturing, and stable environment in which to raise their
children.™

The lack of consensus on the issue of the evolving capacity of the child
and freedom of religious expression was recently evident in Canada by
the case of Tyrell Dueck. Tyrell was 13 years old and had cancer. His
parents wanted to take Tyrell to an institute outside of Canada that would
treat his cancer with diet, herbs and multi-vitamins. Tyrell's doctors gave
him a 65 percent chance of recovery with chemotherapy and surgery.
Although Tyrell asked that the chemotherapy be stopped, the
Saskatchewan Court of Queen’s Bench made Tyrell a ward of the state so
that his medical treatment could be continued. The court said that since
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Tyrell's father was screening medical information, Tyrell was not a
mature minor. That ruling was contentious, particularly since the
treatment Tyrell was to receive was very aggressive.

There are many unresolved issues in Canada around the fundamental
freedoms. Are these rights inherent or do they need to be earned? What
are reasonable limits? How can rights in the private sphere be monitored
How are community/school standards determined? Is the right to have
blue hair trivial? Is a child’s right to fundamental freedoms really
important as compared to other issues, such as poverty?

There has been little discussion of children’s fundamental freedoms in
Canada. The freedoms are enshrined in the Canadian constitution for
“everyone,” but not specifically for children. It is difficult to know what

emphasis is placed on teaching children about their fundamental freedon
in the schools as information is scarce and difficult to compare. Few
concrete examples of initiatives expressly designed to promote freedomsg
for children have been identified.

Most infringments on children’s freedoms are dealt with informally at
school or in the home. Few children have the resources to challenge
infringements on their rights. John Drapper, an Ontario high school
student with a physical disability that, in his words, makes him “totally
dependent on others for all aspects of my care,” says that:

As a young person | usually have little or no opportunity to
address discrimination. Most of the time, adults dont respond
well to a kid questioning their decisions. If you approach the
Human Rights Commission in Ontario, they’re swamped and
usually dont get to your concern for years. So | don't bother.
If you really want to pursue discrimination, you need to go to
court and that costs money (my allowance is $11 per vieek).

Defining The Freedoms

Freedom of expression

The Canadian Charter of Rights and Freedodmes not explain freedom
of expression in as detailed a manner as the Convention. In 1989,
however, the Supreme Court of Canaldaif Toyv. Quebeg) held that
“any activity is expressive if it attempts to convey a meaning.” This
definition is so broad that it would appear to include the right to seek and
receive information. One clear restriction to this right is expressive
activity that takes the form of criminal activity.

Freedom of thought, conscience and religion

Neither the Convention nor the Charter defines freedom of religion. The
Supreme Court of Canada,Rv. Big M Drug Mart(1985)7 defined it as

Voices

Coalition Questionnaire:

If a youth from another country
asked you to describe the many
things you are free to do in Canada,
what would you say?

T would tell them we have a
Charter of Rights that secures
the many things I am free to do
here in Canada. I am free to say
what I want about anything.
About the government, my
school, my parents or anywhere
else I know. I am also free to do
what I want and think the way I
want. But I would also tell him
some of the limits. Such as hate.
T am free to say what I want, do
what T want and think the way T
want as long as I do not promote
hate to others or hurt others.
My other limit is the law. If
what I say, do or think violates
the law, I am not allowed by the
country to do so but most of the
time I won't get killed for it like

some people in other countries.
— Medlin, aged 16, Ontario

We all have the right to speak
and express ourselves but we
must respect the opinion of

others. (translated)
— Normand, aged 16, Quebec

You are free to express yourself
without offending someone else.
You are free to dress and act
the way you want without being
offensive. You are free to have a
different mixture of friends.
You are free to believe in what
you want without inflicting your

beliefs on someone else.
— Madelena, aged 16, Ontario

follows:
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Voices

Coalition Questionnaire:
Freedom of expression is...

Being able to speak one's mind and
thoughts, being free to be
oneself through art, clothing,

music, writing and so on.
— Brian, aged 17, British Columbia

You should be able to do stuff

within reason.
— Ryan, aged 12, Nova Scotia

It means that you should be able
to believe in what you want to

believe and follow it, you know.
— Marie-Josée, aged 15, Ontario

Freedom of thought, conscience and
religion is...

To be able to have your own
beliefs and thoughts on religion.
To be able to have your own

thoughts on a particular subject.
— Madelena, aged 16, Ontario

Freedom of association and peaceful
assembly is...

Freedom to be affiliated with
groups, without discrimination or
prejudices. Basic rights of one's

credo.
— Brian, aged 17, British Columbia

To be able to have your own
friends and not be teased for

hanging out with certain people.
— Madelena, aged 16, Ontario

Fight for ourselves. Fight for a

cause. (translation)
—Cynthia, aged 14, Quebec

The essence of the concept of freedom of religion is the right to
entertain such religious beliefs as a person chooses, the right to
declare religious beliefs openly and without fear of hindrance

or reprisal, and the right to manifest religious belief by worship
and practice or by teaching and dissemination.

Freedom of religion includes the right not to profess any religion or
belief.

Freedom of association and peaceful assembly

The Supreme Court of Canada considered this freedom in the labour
context and a clear distinction was made between the rights of the
individual and the rights of the associati@wabour Trilogy,1987)8 The

court also ruled that freedom of association did not include the right to
strike. Although there are no court cases involving youth associations,
this decision means that children have the right to form and be a member
of an association without their association necessarily having the right to
pursue specific activities.

The Fundamental Freedoms and
Legislation

Canada has adopted international human rights instruments which make
specific reference to the three fundamental freedom<dn@ention on

the Rights of the Chitdthe “Convention”), the Universal Declaration of
Human Right¥ (the “Declaration”), and the International Covenant on
Civil and Political Right¥ (the “Covenant”). The Covenant and the
Declaration apply to everyone, including children. However, the
Convention is the only international human rights treaty that specifically
recognizes children as having rights.

While these Conventions are not part of domestic law, Canada has agreed,
in principle, that its statutes and regulations should be interpreted in a
manner consistent with its international obligations.

TheCanadian Charter of Rights and Freeddfr(¢the “Charter”) is part of

the constitution of Canada, which is the supreme law of the country. The
Charter applies to Parliament and to the federal government as well as to
the legislature and government of each province. The Charter specifies
human rights standards to which federal, provincial and territorial
governments must adhere. In principle, the Charter guarantees
fundamental freedoms for everyone in Canada.

The Charter says that everyone has the following fundamental freedoms:

(a) freedom of conscience and religion;

(b) freedom of thought, belief, opinion and expression, including
freedom of the press and other media of communication;
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(c) freedom of peaceful assembly; and
(d) freedom of association.

The fundamental freedoms recognized in the Charter
are not absolute. Article 1 of the Charter states that the
rights and freedoms are “subject only to such
reasonable limits prescribed by law as can be
demonstrably justified in a free and democratic
society.” Convention articles 13, 14 and 15 may be
subject to certain restrictions but these restrictions
must be prescribed by law and necessary to protect
public safety, order, health or morals, or the
fundamental rights and freedoms of others. The
Convention allows no limitation on freedom of thought
and conscience.

The Charter does not explicitly recognize these rights
for children. The UN Committee on the Rights of the
Child has stated, however, that “it is not enough that
these principles be reflected in constitutions as
applying to “everyone” but should specifically
recognize the rights of childref®”

Canada and every province and territory have human
rights legislation that generally prohibits discrimination
based on race, colour, place of origin, family status,
religion, political belief, physical or mental disability,
gender, and sexual orientation. T®anadian Human
Rights Actdoes not mention the three fundamental
freedoms? A review of provincial and territorial human
rights legislation found that the Yuk&hSaskatchewdt
and Quebe€ are the only jurisdictions that provide
specific protection of the fundamental freedoms. While
children are included in these protections, they are not
explicitly mentioned.

The YukonHuman Rights Acdtates that every individual
has the right to enjoy fundamental freedoms in
accordance with the law. Tl@uebec Charter of Human
Rights and Freedon(article 9.1) states that every person
shall maintain proper regard for democratic values,
public order and the general well-being of the citizens

of Quebec in exercising their fundamental rights and
freedoms. It makes clear, however, that the scope of the

follow.

¢ Sections 318 and 319 of the Criminal Code™

¢ Section 163 of the Criminal Code’® restricts the

horror."”

* Section 13 of the Canadian Human Rights Act

a prohibited ground of discrimination.®

* Most human rights laws in Canada prohibit notices,

* In Irwin Toy v. Quebec,? legislation prohibiting

vulnerable group.

* As an example of municipal limits, a Nepean,

Federal, provincial, territorial and municipal legislation can place limits on fundamental freedoms. Some examples

prevent the publication of statements that advocate genocide or wilfully promote hatred against an identifiable
group. The constitutionality of section 319 was upheld by the Supreme Court in R. v. Keegstra."®

publication and circulation or possession of obscene material. A publication is considered obscene if it has as its

dominant characteristic the undue exploitation of sex or sex in combination with crime, violence, cruelty and

prohibits communication by telephone of any matter likely to expose persons to hatred or contempt on the basis of

signs and symbols that convey an intention to discriminate.™

advertising aimed at children under the age of 13 was upheld by the Supreme Court of Canada. The court

concluded that the provision violates section 2(b) of the Charter but that it is a reasonable limit, which protects a

Ontario city by-law bans swearing, spitting and other disruptive behaviour at city parks and community centres.?
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rights and freedoms, and limits to their exercise, may be
fixed by law. These limitations appear to conform to
those permitted in the Conventiorhe Saskatchewan
Human Rights Aagives everyone these fundamental
rights without specific limitations.

Practising the Freedoms

In the Private Sphere

It is very difficult to document children’s rights in the
private sphere because little information exists. Child
welfare legislation recognizes that children have certain
basic rights, including the right to be protected from
abuse and neglect, and that governments have the
responsibility to protect children from harm. (See the
chapter on child abuse and neglect.) However, beyond
the protection of children considered to be at risk, there
is little state intervention.

In the Schools

In the publicationSchool Law under the Charter of
Rights and Freedomshe authors suggest that educators
are functioning in a very uncertain environment
regarding theCanadian Charter of Rights and Freedoms
For example, what is meant by expression and what type
of expression can be regulated by school authorities?
Does the expression include the length of one’s hair? A
shirt advertising the local brewétill the right to
peaceful assembly mean that students can have “a sit-in
on the front lawn of the school in order to protest a
fellow student’s suspensiorf™?

In Canada, school teachers are given special authority
over students in their role as a “person standing in the
place of a paren£® A recent Supreme Court of Canada
ruling said that: “In order to teach, school officials must

Voices

I was looking in a store. The lady at the
cashier asked my age and my sister's, since
we were together at the time. I was 14 or
15 and my sister 12. The lady said, "Go away
and come back with a parent.” T left and did
nothing about it.

— Tricia, aged 16, Ontario

provide an atmosphere that encourages learning.

During the school day, they must protect and teach our
children.”® The court gave schools wide power to
conduct spot searches of students even though section 8
of theCharter of Rights and Freedorsays that everyone
has the right to be secure against unreasonable search or
seizure. “A reasonable expectation of privacy,” Mr.
Justice Peter Cory wrote in the decision, “is lower for a
student attending school than it would be in other
circumstances, because students know that teachers and
school authorities are responsible for maintaining order
and discipline in the school.” The key word here is
“reasonable.” School officials, according to the judge,
“must carry out the fundamentally important task of
teaching children so that they can function in our society
and fulfill their potential.®°

According to author, barrister and child advocate Jeffery
Wilson, “the [Ontario] Minister of Education, with the
approval of the Cabinet and the Boards of Education, and
down the ladder to the principal and the teacher, all carry
the remarkably broad and undefined authority to censor
or curtail that which the childua pupil may read or learn
about, or to whom she may listen, or how she may
express herself?

Education in Canada is a provincial/territorial
responsibility and legislation, policy and practice varies
widely across the country. A few examples follow.

The Northwest TerritorieEducation Acprohibits
individual religious instruction in public schools,
although a District Education Authority may “provide for
instruction and discussion in spiritual values or beliefs in
a manner that is respectful of the spiritual values of all
the students?®

The British Columbigschool Ackays that “all schools
and Provincial schools must be conducted on strictly
secular and non-sectarian principles;” and that “the
highest morality must be inculcated, but no religious
dogma or creed is to be taught in a school or Provincial
school.”

In contrast, the Albert&chool Actgives school boards
the right to provide religious instruction and prayers.
Parents decide if their child will participate in these
religious activities.*

Newfoundland’s Department of Education “encourages
all school boards to develop policies for the full
expression of our multicultural character. Dress codes
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must be flexible. Students and staff members should be
allowed to wear symbols, clothing, head coverings, or
hairstyles dictated by religious affiliation or cultural
background. Attention should also be given to such
things as non-Christian religious holidays and the
inability of some students to participate in non-academic
events, such as certain physical activities, because of
religious or cultural taboos?*

This contrasts with two cases in Quebec in 1994 in which
Muslim students were told to remove their hijab (Islamic
veil) while in school.The classmates of one of the
students lodged a complaint with the Quebec Human
Rights Commission. The Commission stated that public
schools cannot forbid students to wear the hijab because
that violates the student’s right to public education and

to freedom of religiod® As a result of this ruling, the
Quebec Human and Youth Rights Commission
(Commission des droits de la personne et des droits de la
jeunesse) released a 52-page report, entRigdidjious
Pluralism in Quebec: A Social and Ethical Challentie
concluded that although the validity of dress codes is not
called into question by this opinion, schools “must seek
reasonable accommodations with Muslim students who
are discriminated against by the application of such
codes.®

Often school officials are confused about how to apply
the fundamental freedoms. For instance, in 1995, a
Muslim high school student in Manitoba asked for a quiet
place where he and a few other students could pray at
lunch hour. Although he was told that he could pray in
the school hallway, he felt awkward: “A few people
walked by and they were bowing and looking at me
thinking I’'m nuts.” He filed a complaint with the
Manitoba Human Rights Commission. The school
principal said she denied the request for a prayer room
“because she was simply enforcing the division’s policy
prohibiting prayer in schools without a supporting
petition from at least 60 parent.”

Many decisions are left to the discretion of the board or
the school principal. For instance, two Ottawa students
were suspended in 1997 for wearing T-shirts to school
bearing the phrase “Beware of God.” A parent at the
school called the suspensions “a clear violation” of the
Canadian Charter of Rights and Freedorhke vice-
principal, however, said the school dress code disallowed
“clothing that might be deemed offensive to other people
in our community—T-shirts with inappropriate logos,
swearing on them or messages that might be
misinterpreted 2

Voices

Coalition Questionnaire:

Camisoles are allowed at school. I'm
frustrated they won't let us wear miniskirts.

(translation)
— Stéphanie, aged 15, Quebec

At our school kids are allowed to speak

freely to a point.
— Ryan, aged 12, Nova Scotia

I am free o express myself, my opinions
and my ideas at school. If I wanted to speak
my mind, all T would have to do is joina

group like student council.
— Nhan, aged 16, Ontario

Several years earlier, General Counsel of the Canadian
Civil Liberties Association, Alan Borovoy, wrote to the
Scarborough, Ontario, Board of Education stating that
“authorized officials... misdirected themselves when they
removed [a student] from class for wearing a pro-
Palestinian T-shirt®

A 16-year-old student from Montreal recently captured
media attention when she was given an indefinite
suspension for going to school with dyed blue hair.
The colour of her hair was against her school’s code of
conduct, which is revised yearly and agreed upon by
parents. “If they don’t agree with the rules,” said the
board spokesperson, “they shouldn’t enrol their child in
that school.” The principal at a neighbouring school,
however, said that “we certainly wouldn’t expel anyone
for that... We don't care if someone has three earrings as
long as it doesn't interfere with anyone el$e.”

Sometimes school boards may seem to be permissive.

In October 1997, in what was called the “largest mass
student action in recent history,” hundreds of Ontario
students walked out of classes to protest education
changes in Bill 160 and a possible teachers’ strike. Many
school administrators were lenient about disciplining
these students. One principal looked at the walkout as an
“unusual circumstance.” Another said that it had been “a
catalyst for a discussion about the issués.”
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Voices'

My worker told me my rights. But once she

leaves, you got no more rights.
— child in care

It's too late for rights.

— child in care

No one listens to it [rights] cause it's just
garbage.

— child in mental health clinic

I told them they can't read it. They cross

out bad words, they censor our mail.
— young offender in custody

While in the Care of the State

A brochure for children in care, distributed by the child
advocate’s office of British Columbia, says: “Your rights
are owned, not earneé’'Children in care are children in
the care of the state (typically living in foster homes,
group homes or residential institutions) because their
parents have been judged unable or unwilling to
adequately care for them. According to the advocate’s
office, at any given time in 1997, there were over 9,000
children and youth in British Columbia living in
govenment car#.

The brochure further tells young people: “You have the
right to say what you think and be listened to when a
decision is being made about you.”

A project of the child advocate’s office in Ontario,
however, revealed that children in care often are
unfamiliar with their rights or are cynical about them.
Children “in foster care were particularly unfamiliar with
their rights.™®

Redress Mechanisms

Freedoms enshrined in Canada’s constitution are subject
to reasonable limits. In the event of a perceived violation,
redress mechanisms are in place, though very few cases
go to court. As such, case law is limited. In theory,
children are free to use the redress mechanisms; in

practice, very few do. Most of the restrictions that
children face on a daily basis are not entrenched in law
but are part of school policies or of rules in the home.

Courts, human rights commissions, advocates and
ombudsmen are the chief redress mechanisms available
to children who believe that their freedoms have been
unreasonably restricted. However, the process can be
forbidding and sometimes restrictive. Most children lack
the awareness of their rights and the redress mechanisms
and the skills and confidence to access them.

Alan Borovoy, general counsel of the Canadian Civil
Liberties Association, writes that:

...the legal enshrinement of the fundamental
freedoms cannot adequately guarantee their
observance. Often, the victims of civil liberties
violations simply don't know of their legal
rights to redress. Often, even if they do know
their rights, they lack the resources to exercise
them effectively. Legal action and court cases
can be costly, time consuming, nerve-racking,
and exhausting. Frequently, it is only the very
rich who have the resources to spend the money
and withstand the pressures which successful
legal action requires. In the case of groups like
Canada’s Aboriginal people--Indians, Inuit,
and Métis--financial destitution is compounded
by cultural estrangement and sheer physical
distance... Extreme poverty inhibits travel and
even telephone communicatin.

The Courts

The Canadian Charter of Rights and Freedo(asction
24(1)) states that:

Anyone whose rights or freedoms, as
guaranteed by this Charter, have been infringed
or denied may apply to a court of competent
jurisdiction to obtain such remedy as the court
of competent jurisdiction considers appropriate
and just in the circumstancés.

In reality, there are very few cases in Canada where a
child has actually challenged the restriction of his or her
fundamental freedoms.

Examples of Court Challenges

Devereux v. Lambton County R.C. Separate School Bd
found that a separate school board that requires the
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wearing of a student uniform does not result in any
violation of freedom of expression for “to do so would
trivialize the Charter?®

In Peel Board of Education. Ontario (Human Rights
Commission(1991)%° it was decided that a Sikh student
had the right to wear his kirpan (a ceremonial dagger
carried by religious Sikhs) to school. However, certain
safety restrictions, such as the size of the kirpan, had to
be followed. This ruling was based on the principles of
freedom of religion, not expression.

In Zylberbergv. Sudbury Board of Educati¢h988)3!

the majority decision of the Ontario Court of Appeal
declared regulations forcing recitation of the Lord’s
Prayer and the reading of the scriptures from the
Christian Bible did violate the Charter freedoms.
Exempting a student who did not wish to participate was
not sufficient for it would compel “students and parents
to make a religious statement.”

Two years later, the same court decided;amadian

Civil Liberties Associatiotv. Ontario > to strike down
regulations allowing indoctrination of pupils into the
Christian faith. It was held that section 2(a) of the
Charter prohibits religious indoctrination, but that it does
not prohibit education about religion.

In 1986, a 12-year-old Ontario girl was denied the right
to play hockey on a boy’s team, an action which was
upheld by the Ontario Human Rights Commission by
reason of section 19(2) of tlhuman Rights Codayhich
allows athletic organizations to restrict their members to
persons of the same sex.Re Blainey and Ontario

Hockey Association et &lthe Ontario Court of Appeal
found that section 19(2) of the Ontakmman Rights
Codewas inconsistent with section 15(1) of the Charter
because it permitted discrimination in an athletic activity
on the basis of sex but prohibited discrimination on other
grounds such as race, colour and ethnic origin. However,
the Court did not direct the hockey association to extend
its membership because the hockey association was not
exercising a governmental function and the Charter does
not extend to private activity.

In Chamberlain et al versus Surrey School BJattie
Surrey School Board said that resources by gay and
lesbian groups were not approved for use in the school
district, including three books depicting children with
same-sex parents for use in kindergarten and Grade 1.
The British Columbia Supreme Court concluded that the
Surrey board’s books resolution is contrary to $iohool

Actand beyond its authority. The Court said that the
second resolution was “significantly influenced by
religious consideration” and that this was contrary to the
School Acprovisions requiring schools to be conducted
on strictly secular principles.

Human Rights Commissions

Each province or territory has a human rights commission
or similar body that has jurisdiction over its respective
human rights legislation. Most commission activities
revolve around the investigation and conciliation of
complaints about discriminatory practices within the public
and private sectorS.Although age is a prohibited ground

in certain provinces and territories, only people between 18
and 65 years of age are protected from age discrimination.
In British Columbia and Saskatchewan, however, the
human rights commissions have petitioned the provincial
governments to change the legislation to offer protection
against age discrimination to those under 19 years of age.

The British Columbia Human Rights Commission’s
mandate does not include services to children. The Nova
Scotia Human Rights Commission does not accept
complaints from children under the age of 18 without
consent from a parent or guardian and it estimates that
fewer than 12 have been received since P99\hile other
commissions allow children to file their own complaints,
most report that children’s complaints are usually filed on
their behalf by their parents. Typical complaints include
harassment in a school setting; refusal to permit a child to
participate in certain sports activities; and stores that try to
limit the number of children allowed inside at one time.

Ombudsmen

Generally, an ombudsman is an independent person
appointed to receive, investigate and resolve complaints
about the administration of public services. She or he is an
impartial investigator with the power to discover the facts

of a case and to determine an appropriate resoltitibme
ombudsman does not advise the minister and does not
represent a department or a complainant at the outset of an
investigatiorf®

All provinces and territories, except Newfoundland, Prince
Edward Island and the Northwest Territories, have an
ombudsman. There is no national ombudsman for federal
matters.

The Nova Scotia Ombudsman’s Office reports that
children in care have brought forward concerns about their
fundamental freedoms. The concerns were investigated and
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recommendations made to the appropriate ministry.
However, the Ombudsman'’s office does not publish
materials specifically on children’s freedoms and “the
majority of youth are not aware of these redress
mechanisms®®

The Ontario Ombudsman has jurisdiction over provincial
government organizations, excluding municipalities.
Each municipality addresses complaints in its own
distinct manner but with no independent recourse for
unresolved complaints. Since 1991, thousands of children
have complained to the Ontario office about government
agencies. A large number of complaints have come from
young persons confined to custody underXbeng
Offenders ActSome of these complaints relate to matters
of freedom of expression, thought, conscience and
religion, association and peaceful asserfbly.

In Manitoba, the position of Investigator, Child and
Adolescent Services was created in the Office of the
Ombudsman. The Investigator is responsible for
receiving, investigating and reporting on complaints
involving children as they relate to actions and decisions
of the government. The investigator regularly visits
government institutions where children reside. The office
hears from children regularly, according to Cheryl
Ritlbauer, senior investigator, Manitoba Ombudsman,
“Youth in institutions often complain that the rules,
regulations, policies or legislation impinge on their rights
and freedoms or that staff have inappropriately impinged
on their freedoms, such as the freedom to practise
religion of choice, gang association, right to make
medical decisions, freedom of speech and expres&ion.”
The redress mechanism, continues Ritlbauer, is a
“thorough, impartial investigation and, if necessary, a
recommendation to” the appropriate person or body or to
the public.

Child Advocates

There are child advocate offices in British Columbia,
Alberta, Saskatchewan, Manitoba, Ontario and Quebec.
Each office has a different mandate, services and
legislative authority but all focus on children who receive
government services. Each reviews and investigates
matters brought forward by children, parents and
government departments or agencies.

An advocate is defined as a person who speaks for or
with children or assists them to speak on their own. He or
she might advise government on matters relating to the
child’s welfare and defend the child’s rights, interests and
viewpoints. Frequently, child advocates are called upon

to assist children in care to ensure that the child’s views
and preferences are heard.

Parents are most often the best advocates

for their own children.... Unfortunately,

some children do not have parents, extended
family or significant others who are able

to effectively advocate on their behalf. Children
who are in the care of government, such as
children living in foster care, children receiving
extensive health services or young people in
conflict with the law, have very special needs
and require systems to ensure that their rights
are being protected. Government provides many
of these safeguards for children through
legislation, policies and direct programs.
Sometimes these government safeguards are not
enough and children need an advocate who will
help them raise the concerns they have or who
will raise the concerns on their behalf.

— Saskatchewan Children’s Advocate Office

Don Alexander of the Alberta Children’s Advocate

Office reports that “the most frequent complaint that
youth express to us is the frustration in not having those
responsible for their care consider their views or
opinions.... A common issue is deciding where a young
person will reside. Child welfare workers frequently
decide that it is in the best interests of the youth to live in
a certain place; however, the youth may hold a different
opinion.™3

There are many views about what the focus
of the Children’s Advocate should be... Yet for
the Children’s Advocate, while being sensitive
to the needs and perspectives of others, there
can be only one focus... It must be the child.
— Alberta Children’s Advocaté

Voices

A lot of my foster homes were all very
religious. For me it was negative just because
I wanted to be away from the religion and
the pressure that was around with it. There
were a lot of bad memories. It was just a
whole mess, these people with their religion.
I mean, I had no choice. I had to go to the
church, whether or not I wanted t0.%°
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Promoting the Freedoms

Young people must know and understand their rights for
it is not sufficient for them to assume that adults will
always be there to protect them. Recently in a high
school in Ontario, 19 Grade 9 boys were strip searched
after $90 was reported missing from a classmate’s gym
bag. According to one of the students, the vice-principal
and the gym teacher “made us go into the phys ed office
one at a time and we had to take our clothes off in front
of them.... | was embarrassed. They told me to bend over
but I just crouched. It was kind of frightening.While

the actions of the vice-principal and teacher were widely
criticized, it is evident that there is confusion about
students’ rights. Some students refused to obey the
teachers and several hundred left the school for an hour
at lunch time in protest; however, 19 students followed
the orders of the adults.

The school system, while offering the greatest
opportunity for young people to learn about their rights,
must also respect the rights of students.

Schools

Generally, Canadian students learn about rights and
responsibilities through the social studies curriculum of
their particular provincial department of education. Other
subjects, such as legal education, health education and
personal development, may deal with particular aspects
of the freedoms. For example, in British Columbia,
freedom of expression is dealt with in the personal
development class, whereas cultural traditions and world
religions are part of the social studies curriculum. In
Saskatchewan, human rights are the focus of a unit of
study in Grade 11. The preamble of the Newfoundland
Multicultural Education Policy states that: “Education
shall be directed to the full development of the human
personality and to the strengthening of respect for human
rights and fundamental freedonts.”

Outcomes are established to ensure that, by the end of a
particular course, students can demonstrate specific skills
or knowledge. In Prince Edward Island, for example, the
social studies curriculum requires that students be able to
“speak, listen, read, view, think, write, dramatize, and
articulate their thoughts.” Graduates are expected to be
able to “reflect on and express their own ideas, learnings,
perceptions and feeling&'Under new (1998)

curriculum in Ontario, students in Grade 5 must
demonstrate an understanding of the rights of Canadians,

Voices

Coalition Questionnaire:

I wanted to book an appointment with the
principal so I went to his secretary. The
secretary was typing and she asked me to
hold on a moment. The moment furned into
20 minutes later when a police officer
walked in and she stopped her work
immediately to serve him. She treated me

like I was so insignificant.
— Stacy, aged 16, Ontario

including those specified in ti@anadian Charter of
Rights and Freedomand demonstrate an understanding
that for every right, there is a responsibility.

Human Rights Commission, Advocates and
Ombudsmen

The extent to which human rights commissioners,
advocates and ombudsmen promote the freedoms varies
from province to province. Among the commissions that
responded to our questionnaire, six prepare educational
materials and conduct programs for young people on
various human rights themes while two do not, unless
specifically asked to do so.

The Manitoba Human Rights Commission has designed
human rights workshops and developed a human rights
manual for administrators, principals, guidance
counselors, parents, and students. This manual provides
an overview of human rights and has a checklist for
administrators and students to assess the extent to which
the fundamental freedoms are reflected in their school
climate® As part of its activities to commemorate the
fiftieth anniversary of the Universal Declaration of
Human Rights, the Manitoba Human Rights Commission
held a competition in three Manitoba schools. Students
were invited to design a sticker with a human rights
theme. Stickers in English, French and Michif (the Métis
language) were selected and will be used in other
educational programs.

In Quebec, the Human Rights Commissioner and the
child advocate are within the Human and Youth Rights
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Commission, which has the mandate to investigate
complaints and to promote the principles of @ueebec
Charter of Human Rights and Freedaffi$he
Commission offers a wide range of resources to
elementary and secondary schools, suchhasing a
Better Life Together Through Human Riglg$ook

that devotes a chapter to the freedoms,Rigtits

and Freedoms: Schools on the Moadyooklet on
“empowering students through human rights.” This
booklet answers questions such as: What are human
rights and freedoms? Who is entitled to them? Are there
any limits to these rights? What are the objectives of
human rights education? How can they be integrated
into the existing curriculum?

The ombudsmen in Nova Scotia and Manitoba noted that
they do not publish resources or promotional materials on
children’s freedoms but they do meet with children in
care to discuss their rights.

While child advocates do not necessarily publish material
on the freedoms, most educate children about their
rights insofar as they apply to provincial child welfare
legislation. In Saskatchewan, a priority of the advocate is
the promotion of the rights of children through education
and the Convention is used as a framework for its public
education activities.

Hey Kids!

when you think no one is listening...
CALL US.

we're here. we'll listen.

we'll help you speak up.

call

1-800- ...

— Saskatchewan Children’s Advocate Office 7!

The Federal Government

In 1993, the federal government launched SchoolNet as
part of its activities to help students and teachers connect
to the Internet. To date, some 13,378 schools and 1,944
public libraries have connected and it is estimated that by
the end of the 1998-99 fiscal year, all 16,500 Canadian
schools and 3,400 public libraries will be connected.
SchoolNet offers an interactive Website providing
students and teachers with online lesson plans on rights
and freedoms. It includes stories, questions and answers,

suggestions for independent study and group discussions.

Freedom of religion and freedom of expression are
covered?

To commemorate the fiftieth anniversary of the
Universal Declaration of Human Rights, the federal
Department of Canadian Heritage, in collaboration with
MuchMusic/Musique Plutelevision station, launched
the CREDO program in December 1997. This program
invites children to submit their views on human rights
via an interactive Website or in the form of poetry, art,
essays, murals, rap songs, Web pages, quilts, posters,
and so on. Children will vote, via the Internet, on the
Youth Credo Top 10 Human Rights and the results will
be posted?

Media

The Canadian Broadcasting Astates that the needs
and interests of children must be considered in
programming?® One television program of noteTitie
Incredible Story Studiovhich offers children a chance
to tell their own stories on television. In its first season,
of 6,000 submissions by students in Grades 6, 7 and 8,
25 fictional stories were chosen for inclusion in one of
13 episode®

In 1996, the Canadian Centre for Social Justice
established Young Peoples Press, a national news
service designed to give young people under 24 years of
age a voice in the mainstream media. By September
1997, some 60 stories had been published in 220 daily
and weekly newspapers across the couftipwever,

Young People’s Press says that “young people are still
being asked to be seen and not heard” in the mainstream
medial’

Conclusion

It is difficult to determine the extent to which children’s
fundamental freedoms are observed and encouraged in
Canada, for there is a critical lack of accessible and
reliable information. More research and less anecdotal
information is needed for an evaluation.

Certain observations, however, can be made: children
are not fully recognized as active subjects of rights in
Canada; adults can often place arbitrary limits on
children’s freedoms; children are not systematically
taught about their fundamental freedoms; and there are
few redress mechanisms available to children. Finally,
it can be said that children’s fundamental freedoms are
very dependent on the good intentions of adults.



CANADIAN COALITION FOR THE RIGHTS OF CHILDREN

Endnotes

oukwh =

18

19.

Hodgkin and Newell, p. 145

Premier Ralph Klein, January 13, 1999

Dueck (Re), [1999] S.J. No. 143

John Drapper

[1989] 1 S.C.R. 927, at 968

See also: R. V. Sharpe, [1999] B.C.J. No. 54, which said that the
detrimental intrusion into the rights of freedoms of expression and to
privacy by making it an offence to possess pornography substantially
outweighed its salutary effect of combating practices that put children
at risk; Libman v. Quebec, [1997] 3 S.C.R. 569, which said that
freedom of expression protected by s. 2(b) of the Charter must be
interpreted broadly; Ross v. New Brunswick School District No. 15,
[1996] 1 S.C.R. 825 said that community needs warranted overriding a
teacher’s constitutional freedom to make discriminatory statements in
his off-duty time; Dagenais v. Canadian Broadcating Corp., [1994] 3
S.C.R. 835, said that publication bans ordered to protect the fairness of
a trial can restrict freedom of expression and should be imposed only
in exceptional cases

[1985] 1 S.C.R. 295, at 351

Re Public Service Employees Relations Act [1987] 1 S.C.R. 313. PSAC v.
Canada [1987] 1 S.C.R. 424. RWDSU v. Saskatchewan [1987] 1 S.C.R.
460

A/RES/44/25, 20 November 1989

A/RES/217 A (lll), 10 December 1948

A/RES/2200 A (XXI), 16 December 1966

Constitution Act 1982, L.R.C. 1985, app. I, no 5, Part |

Hodgkin and Newell, p. 171

R.S.C. 1985, C-46

[1990] 3 S.C.R. 697

R.S.C. 1985, C-46

Peter Sim, free.html at www.mbnet.mb.ca. In R. v. Butler, the Supreme
Court ruled that the obscenity provision of the Criminal Code did not
violate the Canadian Charter but decided that material which depicts
explicit sex in forms which are not violent, dehumanizing or degrading
would generally not be obscene unless it involved children in its
production

International Covenant on Civil and Political Rights Fourth Report of
Canada, p. 40

Canadian Human Rights Act, R.S.C. 1985, H-6, Section 12. British
Columbia Human Rights Code, RSBC 1996, Section 7. Alberta Human
Rights, Citizenship and Multiculturalism Act, Section 2. Ontario Human
Rights Code, R.S.O. 1990, c.H.19, s. 13. New Brunswick Human Rights
Code. 1971, c.8,5.622 Nova Scotia Human Rights Act 1991, c.12.s.7.
Prince Edward Island Human Rights Act R.S.PE.I. s.12. Newfoundland
Human Rights Code. R.S.N. 1988. c.62.5.14

Irwin Toy Ltd. v. Quebec(A.G.), [1989] 1 S.C.R. 927

Ken Gray, p. A1

R.S.C. 1985, H-6

Human Rights Act, R.S.Y. 1986 (Suppl.), c. 11

Saskatchewan Human Rights Code, S.S. 1993, c. 61

Charter of Human Rights and Freedoms, L.R.Q., c. C-12

Hurlbert and Hurlbert, p. 45

Ibid, p. 68

Criminal Code, 5.43

R. v. M.R.M. [November 26, 1998], S.C.C. from N.S., 52 pp.

Ibid

Jeffery Wilson, 8.57

Mark Cleveland

Keith Wagner

Newfoundland Department of Education, s.2.1

André Picard, A-4

Commission des droits de la personne et des droits de la jeunesse
Québec. February 1995, p. 41

Linda Quattrin, B-4

Ken Gray, “T-shirt tension” in The Ottawa Citizen, June 7, 1997, C-3
Alan Borovoy, general counsel of the Canadian Civil Liberties
Association. Letter to Diane Williams, chair of the Scarborough Board
of Education, July 13, 1990

Jonathon Gatehouse, p. A5

Ibid, p. A5

Joanne Laucius

43.

Office of the Child, Youth and Family Advocate of British Columbia,
The four parts of advocacy: Making sure you have your say or get help
saying what you need

Office of the Child, Youth and Family Advocate of British Columbia,
Child, Youth and Family Advocate Releases 1997 Annual Report
Office of the Child and Family Service Advocacy of Ontario, p. 11
Ibid

A. Alan Borovoy, Fundamentals of our freedoms a Primer on Civil
Liberties and Democracy, pp. 24-25

Peter W. Hogg at 37-23 for explanation of “Court of competent
jurisdiction”

cited in Jeffery Wilson, p. 8.47

(1991) 3 O.R. (3d) 531

65 O.R. (2d) 641

71 O.R. (2d) 341

54 O.R. (2d) 513

Chamberlain v. Surrey School District No. 36 [1998] B.C.J. No. 2923
Prohibited areas of discrimination may vary from one provincef/territory
to another but generally include: employment, housing, leasing and
sales, public accommodations, services or facilities, membership in
labour unions, professional, business or trade associations, signs

Lori MacLean, coordinator, communications and public education,
Nova Scotic Human Rights Commission

Ombudsman Ontario, p. 2

Barry Tuckett

Linda Chilholm, senior investigator, Office of the Ombudsman
Michael Orr, policy advisor, Ombudsman Ontario

Cheryl Ritlbauer, senior investigator, Ombudsman Manitoba
Saskatchewan Children’s Advocate Office. One More Voice for
Children’s Rights, Volume 1, Number 1, November 1997, p. 2

Don Alexander, manager, program policy services, Children’s Advocate
Office of Alberta

Alberta Children’s Advocate Annual Report, 1996-97. Alberta Family
and Social Services, p. 14

Brian Raychaba, p. 38

Pat Bell, p. A3

Newfoundland Multicultural Education Policy: Responding to Societal
Needs, March, 1993

Foundation for the Atlantic Canada English Language Arts Curriculum,
p. 7; Prince Edward Island Department of Education, p. 10
Manitoba Human Rights Commission, pp. 19, 25 & 26

Recall that the freedoms are provided for in the Quebec Charter of
Rights and Freedoms

Saskatchewan Children’s Advocate Office, flyer, 1995

School Net News Room Fast Facts

www.credo98.com

Unofficial Chapter No. B-9.01 (119), ¢.11, s. 3d(iii) & i(i)

TVO Media Release

Janice Turner

Young People’s Press



HOW DOES CANADA MEASURE UP?

Bibliography

Fundamental Freedoms

Alexander, Don, manager, program policy services, Children’s Advocate
Office of Alberta. Correspondence to the Coalition, September 4, 1998.

Alberta Human Rights, Citizenship and Multiculturalism Act.

Alberta Children’s Advocate Annual Report, 1996-97. Alberta Family and
Social Services.

Beaudin, Monique. “Blue hair must go: Suspension upheld.” Montreal
Gazette, April 22, 1998.

Beaudoin, Gerald A.; Errol Mendes. The Canadian Charter of Rights and
Freedoms, 3 ed. [Place]: Carswell Thomson Professional Publishing, 1996.

Bell, Pat. “Grade 9 boys forced to undergo strip search.” The Ottawa Citizen,
December 8, 1998.

Block, Irwin. “Banning hijab infringes on basic rights: Broadbent.” Montreal
Gazette, January 15, 1995.

Block, Irwin. “Students back the right to wear hijab in school.” Montreal
Gazette, February 3, 1995.

Borovoy, A. Alan. Fundamentals of Our Freedoms: A Primer on Civil Liberties
and Democracy. Toronto: Canadian Civil Liberties Association, 1997.

Borovoy, A. Alan. Letter to Scarborough Board of Education, July 13, 1990.
British Columbia Human Rights Code, RSBC 1996.

Canada. Convention on the Rights of the Child: First Report on Canada.
Ottawa: Human Rights Directorate, Department of Canadian Heritage, 1994.

Canada. The International Covenant on Civil and Political Rights Fourth Report
of Canada covering the period January 1990 to December 1994. Ottawa.

Canadian Broadcasting Act. Unofficial Chapter No. B-9.01 (119), C.11,
S3d(iii)-(i(i).

Canadian Heritage. A Document for Our Times: The Universal Declaration of
Human Rights. From: http://www.credo98.com

Canadian Human Rights Act, R.S.C. 1985, H-6.
Charter of Human Rights and Freedoms, L.R.Q., c. C-12.

Children’s Advocate Office of Alberta. Children’s Advocate Annual Report,
71996-97. Edmonton: Alberta Family and Social Services.

Chilholm, Linda, senior investigator, Office of the Ombudsman of Nova
Scotia. Questionnaire completed for the Coalition, September 9, 1998.

Cleveland, Mark, deputy minister, Government of the Northwest Territories,
Education, Culture and Employment. Correspondence with the Coalition,
1998.

Commission des droits de la personne et des droits de la jeunesse Québec.
Religious Pluralism in Quebec: A Social and Ethical Challenge. Quebec,
February 1995.

Commission des droits de la personne et des droits de la jeunesse Québec.
Sharing A Better Life Together Through Human Rights. Modulo Editeur, 1989.

Constitution Act 1982, L.R.C. 1985, app. Il, no 5, Part I.

Criminal Code, R.S.C. 1985, C-46.
Drapper, John. Submission to the Coalition, March 29, 1999.

Dube, Francine. “Eighty Laurentian students suspended over protest.” The
Ottawa Citizen, September 20, 1996.

Environics Research Group. Canadians More Wired Than Ever! Toronto, May
27,1998. From: http://www.environics.net/erg/releases/05281998-0.shtml

Foundation for the Atlantic Canada English Language Arts Curriculum. English
Language Arts. Halifax: Atlantic Provinces Education Foundation, no date.

Gatehouse, Jonathon. “Codes of conduct debated: Flap over blue hair
highlights how different schools treat dress rules.” Montreal Gazette, April 23,
1998.

Gray, Ken. “Using the law to teach civility, Kanata youths who break midnight
curfew can expect OPP to escort them home.” Ottawa Citizen, May 12,
1998, p.Al.

Gray, Ken. “T-shirt tension.” The Ottawa Citizen, June 7, 1997.

Hodgkin, Rachel; Newell, Peter. Implementation Handbook for the
Convention on the Rights of the Child. London: UNICEF, 1998.

Hogg, Peter W. Constitutional Law of Canada, 3" ed., loose-leaf edition,
Volume 2. [Place]: Carswell, 1992.

Human Rights Act, R.S.Y. 1986 (Suppl.), c. 11.

Hurlbert, Earl Leroy; Hurlbert, Margot Ann. School Law under the Charter of
Rights and Freedoms. Calgary: University of Calgary Press, 1992 (2nd
edition).

International Covenant on Civil and Political Rights, A/RES/2200 A (XXI),
December 16, 1966.

Klein, Ralph. Correspondence to Prime Minister Jean Chrétien, January 13,
1999.

Laucius, Joanne. “Students cut classes to protest cuts - Walkout the largest
mass student action in recent history. The Ottawa Citizen, October 2, 1997.

Macklem, P; Rogerson, C.J.; Swinton, K.E.; Weinrib, L.E.; Risk, R.C.B.;
Whyte, J.D. Canadian Constitutional Law. Emond Montgomery Publications
Ltd., 1997, 2 ed.

Maclean, Lori, coordinator, communications and public education, Nova
Scotia Human Rights Commission. Questionnaire completed for the
Coalition, September 29, 1998.

Manitoba Human Rights Commission. Human Rights in the School: guidelines
for educators, students, parents and other school participants. 1991.

McKenzie, Barbara J.; Holmes, John T. Reference Document on the
Convention on the Rights of the Child. Ottawa: Department of Justice and
Department of External Affairs, April 1993.

MuchMusic/Musique Plus. Youth Credo Top 10 Human Rights.
www.credo98.com

Multiculturalism and Citizenship Canada. International Covenant on Civil and
Political Rights Second and Third Reports of Canada. Ottawa: Human Rights
Directorate Multiculturalism and Citizenship Canada, 1990.

National Arts Centre. Imagine You are an Artist. April 1998.

New Brunswick Human Rights Code, 1971, c.8.

Newfoundland Department of Education. Multicultural Education Policy:
Responding to Societal Needs. March 1992.

Newfoundland Human Rights Code, R.S.N. 1988, c.62.

Nova Scotia Human Rights Act, 1991, c.12.

Office of the Child Youth and Family Advocate of British Columbia. The four
parts of advocacy: Making sure you have your say, or get help saying what you
need. Brochure.

Office of the Child Youth and Family Advocate of British Columbia. Child,

Youth and Family Advocate Releases 1997 Annual Report. News Release, May
5, 1998.



CANADIAN COALITION FOR THE RIGHTS OF CHILDREN

Office of the Child and Family Service Advocacy of Ontario. Voices from
Within: Youth Speak Out. Toronto, April 1998.

Ombudsman Ontario. Municipal Ombudsman and the right of complaint: An
Overview. January 1997.

Ontario Human Rights Code, R.S.O. 1990, c.H.19.

Orr, Michael, policy advisor, Ombudsman Ontario. Questionnaire completed
for the Coalition, October 30, 1998.

Picard, André. “Hijab in schools supported.” The Globe & Mail, February 15,
1995, p. A-4.

Prince Edward Island Human Rights Act, R.S.PE. I.

Prince Edward Island Department of Education. Key features of Social Studies
Curriculum, Social Studies Foundation (draft). July 21, 1998.

Prince Edward Island Department of Education English Programs and Services
Division. Foundation for the Atlantic Canada English Language Arts Curriculum.

Quattrin, Linda. “Does prayer have a place in schools?” Winnipeg Free Press,
March 23, 1995, p. B-4.

Raychaba, Brian. Pain... Lots of Pain. Ottawa: National Youth In Care Network,
1993.

Re Public Service Employees Relations Act, [1987] 1 S.C.R. 313.

Ritlbauer, Cheryl, senior investigator, Ombudsman Manitoba. Questionnaire
completed for the Coalition, September 14, 1998.

Sankar, Celia. “B.C. teens, CAW take on McDonald’s empire.” The Globe and
Mail, August 18, 1998.

Saskatchewan Children’s Advocate’s Office. One More Voice for Children’s
Rights, Volume 1, Number 1. November 1997.

Saskatchewan Human Rights Code, S.S. 1993, c. 61.
SchoolNet. News Room Fast Facts. From: http://www.schoolnet.ca

Sim, Peter. Canadian Legal Resource on the World Wide Web.
www.mbnet.mb.ca/~psim/can_law.html

Stockholder, Kay. “It's Our Law-Sometimes, Learning Institutions Can
Discriminate.” Vancouver Sun, May 9, 1997.

The Universal Declaration of Human Right, A/RES/217 A (lll), December 10,
1948.

Tuckett, Barry. The Provincial Ombudsman Role as it Relates to Children and
Adolescents. Winnipeg: May 15, 1997.

Turner, Janice. Service Helps Young Writers get Their Concerns Published.
September 30, 1997. From: http://westview.org/ypp

TVOntaro. The Incredible Story Studio, Media Release. Produced by Mind’s Eye
Pictures and Verite Films, January 1998.

Wagner, Keith, acting deputy minister. Student Programs and Evaluation,
Government of Alberta, August 14, 1998. Correspondence with the Coalition.

Wilson, Jeffery. Wilson on Children and the Law. Toronto: Butterworths Canada
Ltd., 1994.

Young People’s Press. Background Information. From: http://westview.org/ypp

Cases Cited
Adler v. Ontario, [1996] 3 S.C.R. 609

Board of Education v. Ontario (Human Rights Commission), (1991) 3 O.R. (3d)
531

Canadian Civil Liberties Association v. Ontario, 71 O.R. (2d) 341

Convention on the Rights of the Child, A/RES/44/25, 20 November 1989
Dagenais v. Canadian Broadcasting Corp, [1994] 3 S.C.R. 835

Devereux v. Lambton County R.C. Separate School Bd. Unreported, October
31, 1988 (Ont. Div. Ct.), digested in (2988) School Law Commentary, Case
File No. 3-5-12

Dueck (Re), [1999] S.J. No. 143

Irwin Toy v. Quebec, [1989] 1 S.C.R. 927, at 968

Libman v. Quebec, [1997] 3 S.C.R. 569

Lutes (Litigation Guardian of ) v. Prairie View School Division No.74 (1992),
101 Sask. R. 232 (Q.B.)

P(D.) v. S.(C.), [1993] 4 S.C.R. 141

PSAC v. Canada, [1987] 1 S.C.R. 424

R. v. Keegstra, [1990] 3 S.C.R. 697

R. v. Big M Drug Mart, [1985] 1 S.C.R. 295, at 351

R. v. Oakes, [1986] 1 S.C.R. 103

R. v. Sharpe, [1999] B.C.J. No. 54

R.B. v. Children’s Aid Society of Metropolitan Toronto, [1995] 1 S.C.R. 315
Re Blainey and Ontario Hockey Association et al., 54 O.R. (2d) 513
Ross v. New Brunswick School District No. 15, [1996] 1 S.C.R. 825
RWDSU v. Saskatchewan, [1987] 1 S.C.R. 460

Young v. Young, [1993] 4 S.C.R. 3

Zylberberg v. Sudbury Board of Education, 65 O.R. (2d) 641



HOW DOES CANADA MEASURE UP?

article 19

Child Abuse and Neglect

Table of Contents

42 Introduction

42 Overview of Child Welfare in Canada
43 Overview of a Child Protection System
44 Failures of Child Protection Systems

45 Aftermath

47 Aboriginal Children and Child Protection
48 Child Abuse Prevention Resources

49 Corporal Punishment

51 Conclusion.

Article 19

Child Abuse and Neglect

1. States Parties shall take all appropriate legislative,
administrative, social and educational measures to
protect the child from all forms of physical or mental

violence, injury or abuse, neglect or negligent
treatment, maltreatment or exploitation, including
sexual abuse, while in the care of parent(s), legal
guardian(s) or any other person who has the care of
the child.

2. Such protective measures should, as appropriate,
include effective procedures for the establishment of
social programmes to provide necessary support for
the child and for those who have the care of the child,
as well as for other forms of prevention and for
identification, reporting, referral, investigation,
treatment and follow-up of instances of child
maltreatment described heretofore, and, as appropriate,
for judicial involvement.

Interpretationt Article 19 asserts the child’s right to
physical and personal integrity. It is linked particularly
to the right to life and to maximum survival and
development guaranteed under article 6 and to article 3,
that in all actions concerning children, the best interests
of the child shall be a primary consideration.

Article 19 requires the State to take legislative,
administrative, social and educational measures to protect
children from violence, abuse, maltreatment and neglect
within the home and in the community. Paragraph 2
provides a non-exhaustive list of measures that States
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should take to protect children and prevent violence and
emphasizes the relevance of social conditions to the
protection of children from violence, and in particular, to
the protection from neglect and maltreatment. It is
therefore linked to other relevant Convention articles,
particularly the duty in article 4 to implement measures
“to the maximum extent of available resources,” article
18 (obligation to render appropriate assistance to
parents), and articles 26 and 27 (children’s right to
benefit from social security, and to an adequate standard
of living.)

The Committee on the Rights of the Child has
emphasized that corporal punishment is incompatible
with the Convention and has called for a clear prohibition
of all corporal punishment—in the family, in other forms
of care, in schools, and in the penal system—and has
proposed, in this regard, that legal reform should be
coupled with education campaigns in positive discipline
to support parents, teachers and others.

It is true that article 5 of the Convention requires States
Parties to “respect the responsibilities, rights and duties
of parents to provide appropriate direction and guidance”
to children. Nevertheless, the Committee has commended
States Parties that have implemented a clear prohibition
of corporal punishment within the family and has
particularly criticized a number of countries whose
criminal and civil law includes specific confirmation of
parents’, teachers’ and some other caregivers’ rights to
use violent forms of punishment provided it is
“reasonable” or “moderate.” In this regard, the
Committee has stated that “the dividing line between the
two [correction of children and excessive violence] is
artificial. It is very easy to pass from one stage to the
other. It is also a question of principle. If it is not
permissible to beat an adult, why should it be permissible
to do so to a child?”

Introduction

Article 19 requires countries to take broad measures to
protect children from maltreatment, including violence,
abuse and neglect. This report focuses on child protection
systems in Canada and presents issues and concerns
around corporal punishment. The research focuses on
Canada'’s three most populous provinces—Ontario,
Quebec and British Columbia—but includes some
information from other jurisdictions.

A lack of resources limited research on prevention
issues. Although comments from experts indicate that
little is known about prevention programs, more
evaluation is needed, prevention programs are often the
first to be cut when budgets are squeezed, and that
without prevention services, the practice reverts to
apprehension of the child instead of providing support
to families.

Overview of Child Welfare in
Canada

In Canada, the protection of children from maltreatment
is the responsibility of provincial and territorial child
welfare systems. Every province and territory has its
own child welfare legislation and service delivery
network and it is difficult to compare systems.
Statistically, there are “extensive variations” in the types
of data collected and the manner in which they are
reported in the various jurisdictioA®ver the years,

many task groups have recommended that national
statistics on the number of children who are reported to
child protection authorities be collectdio this end,

the federal government initiated the Canadian Incidence
Study of Reported Child Abuse and Neglect, which is
expected to publish its first report in 2000.

The child welfare legislation in every province and
territory generally recognizes that families are
primarily responsible for the “care, nurturing,
supervision and protection of their children” and that
families should be “supported and preserved.” Most
Canadian child welfare legislation also recognizes that
children have “certain basic rights, including the right
to be protected from abuse and neglect and that
governments have the responsibility to protect children
from harm.”® The legislation in each province and
territory defines when a child is in need of protection
and when the government can intervene to protect the
well-being of a child who is at risk.

Within each province or territory, child protection
services are responsible for investigating alleged or
suspected child abuse or neglect, providing appropriate
family services and/or removing a child from the family
home (temporarily or permanently) when required.
Removing a child in need of protection from the family
home is referred to as “taking a child into care.”
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Overview of A Child
Protection System

The child protection system in the province of Quebec
was selected to provide an overview of a provincial child
protection system. In Quebec, child protection is
addressed primarily through tieuth Protection Act
(YPA), which is rights-based legislation that has been
characterized as modern, progressive and humanitarian.
The YPA outlines the situations in which a child’s
security or development is compromised or in danger due
to neglect, violence, exploitation, sexual abuse, physical
ill-treatment, deprivation of appropriate care, threat to
mental or affective development and/or lack of fulfilment
of parental obligation to maintenance, education and
supervisior?.

Section 3 of the YPA states that any child protection
activity must be in the child’s best interest and respectful
of the child’s rights. If there is a conflict between the
child’s interests and parental authority, the child’s
interests are paramount if it is determined that the
security or development of the child is at risk.

Health and social services are delivered by 16 regional
service networks in Quebec, each of which has a
Youth Centre (Centre jeunesse) and several Local
Community Service Centres (Centre local de services
communautaires or CLSC). CLSCs have a prevention
mandate and work with Youth Centres to identify
children at risk and provide social services to famifies.

Youth Centres are responsible for the coordination of
child protection services in their region and operate under
the authority of a Director of Youth Protection (DY#).

The Director is responsible for determining when a child
is at risk or in danger, deciding on a plan of intervention
and reviewing ongoing child protection case€hild
protection services can be provided voluntarily or by
court order, either in the family home or through foster or
institutional care by establishments licensed under the
Act Respecting Health Services and Social Ser¥ices

The Youth Protection Aanandates the Commission des
droits de la personne et des droits de la jeunesse (Human
and Youth Rights Commission) to investigate any
situation where there is reason to believe that a child’s
rights have been infringed upon by persons, institutions
or bodies® In its 1998 report oThe Case of the Abused
Children of Beaumonthe Commission found that it took
13 years (1981 to 1994) of escalating violence and 16

reports to the Director of Youth Protection before “the
unbearable nature” of the children’s living conditions was
finally recognized® The Commission said that while
protecting the rights of children is largely dependent on
the quality of the services provided by the Youth
Protection staff, this responsibility is “becoming diluted
as part of a broader series of changes that include the
assimilation of child protection service$.The
Commission found that the “profoundly inadequate
services” provided to the children in this case resulted
from a lack of: attention to previous reports; coordination
of information; specialized training; supervision; record
keeping; and local guidelines for interventidn.

Waiting lists for protection services and a lack of
communication and coordination between systems appear
to be persistent problems, first identified by the Jasmin
report in 19928 In the 1998 Lebon reporEfat de la
situation et recommandations au regard des listes
d’attente en protection de la jeunesse et de 'accessibilité
aux services la jeunegsexperts in child protection
revisited the issues of chronic waiting lists, ineffective
protection interventions and worker burnout. This report
identified inadequate case documentation and plarifing;
a lack of risk assessment toélglelays in planning for

the future of children in care and for measures to improve
the situation in the hontéhigh staff turnover;

insufficient professional training;worker confusion

about roleg? and a shortage of placement facilities for
children The experts also spoke to the lack of
leadership over the past three years as child and youth
services took a backseat to the province’s health service
reforms and provincial budget cutsThe experts

attributed these problems to underfinancing, a
fragmented service network (including the justice,
education and social service sectors) and inadequate
professional training’. The 1998 Cliche reporPpur une
stratégie de soutien du développement des enfants et des
jeunes: Agissons en complice$jo identified a need to
improve cooperation, collaboration and integration in
child and youth services in Queb&c.

The 1997-98 provincial auditor-general’s report echos
these concerns, citing a number of problems with how
social services for children and youth are managed. The
auditor reviewed a sampling of services provided by
regional boards (régies régionales), Youth Centres and
CLSCs from April 1996 to March 1998. Although the
auditor recognized that child abuse and neglect
interventions are complex and difficult, he identified a
number of areas in need of improvement. The concerns
identified include:
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» alack of clear goals for child abuse prevention and
inadequate services for high risk families;

 serious delays in case planning and few
individualized service plans for children in care;

» poor permanency planning for children who cannot
return to their families;

» alack of reliable information for managers;

» aneed for reliable, independent reviews of ongoing
interventions;

 inadequate training and upgrading for professionals;

» an under-utilization of clinical diagnostic and risk
assessment tools;

» fragmented and uncoordinated services for children
and youth;

» few support services for foster families; and

» uneven allocation of resources among the regifons.

Failures of Child Protection
Systems

A key challenge for child welfare workers is deciding
when a child should be taken into care and when a child
would best be served by staying in the family home, with
services and supports provided to the paréii@suce
Rivers, executive director of the Children’s Aid Society
of Toronto, says that when Ontario’s child welfare
legislation was changed in 1984, it became more difficult
to separate at-risk children from their parents. “The
overriding emphasis [was] on maintaining the autonomy
and integrity of the family® Currently, the focus on

family preservation is losing ground in most jurisdictions
to a renewed emphasis on protection of the child. This
shift in focus has been fueled in part by child death
reviews highlighting tragic failures of child welfare
systems.

The Gove Inquiry, British Columbia

In 1995, the British Columbi&ove Inquiry into Child

Protectiontold Matthew Vaudreuil's story. Matthew was
almost six years old when he was killed by his mother.
Throughout Matthew’s short life, he was a client of the
Ministry of Social Services, under the responsibility of

21 different social workers and seen by doctors 75 times.

Yet he was not protected, “not by his mother, not by his
community and not by those charged with protecting
British Columbia’s children

The Gove Inquiry went beyond Matthew’s death to
review the entire child protection system in the province
and resulted in 118 recommendations for change. The

inquiry found that social workers were confused about
their role and two-thirds of them had no professional
social work qualifications. Files were not reviewed,
reports discounted, professional risk assessments not
done, case plans were disjointed, files disorganized or
incorrect, and there was no complaint process for
clients3

Judge Gove found that “for as long as anyone can
remember,” child protection had been conducted in
secrecy, that the system in British Columbia was
fundamentally flawed and that a new one needed to be
developed?

Inquests and Reviews, Ontario

Child welfare reform in Ontario has been fueled by
recommendations from recent public inquests and
inquiries into the deaths of children who were killed by
their parents. In 1996, the Ontario Association of
Children’s Aid Societies (OACAS) and the province’s
Coroner’s Office formed the Ontario Child Mortality

Task Force to review the deaths between 1994 and 1995
of children receiving child welfare services. The Coroner
also initiated eight inquests into the deaths of children
known to children’s aid societies (CASS).

The Child Mortality Task Force and the inquest juries
made more than 400 recommendations on a range of
child protection issues, including revisions to @iald
and Family Services A¢CFSA) to broaden the grounds
for finding a child in need of protection.

The government struck a panel of experts on child
protection to review the CFSA. In March 1998, the panel
detailed its recommendationskmotecting Vulnerable
Children The main changes to the CFSA called for by
the panel includé&

 aclear statement that the legislation’s focus is
protecting the safety, well-being and best-interests of
children;

 the inclusion of a definition of neglect;

» more focus on the characteristics, past conduct and
behaviour of the caregivers when determining the risk
to a child;

» aless onerous test of risk of harm;

» ensuring that key concepts in the legislation are
more consistently interpreted;

 reducing lengthy delays in decision-making
processes; and

« clarifying the duty to report and for information-
sharing.
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In 1998, the Ministry of Community and Social Services

published a report on a 1997 external review of randomly

selected child protection files across the province to

assess case practices. The key finding for child abuse

cases was that there was high (87 percent) but not full

compliance with mandatory standards. The following

practices were found to occur sufficiently often to require

attention®

* assessments not comprehensive;

» plans of service not focussed;

* inconsistent decisions about whether abuse was
verified;

 other potential victims of abuse not interviewed,;

» Child Abuse Register not contacted during
investigation;

« alleged victim of abuse not notified of outcome of
investigation within 14 days; and

» 21-day record of investigation completed late.

Provincial Average—Child Abuse
Compliance Rating®®
Initial Response 97%
Investigation 87%
Outcome and Conclusion 85%
Case Management 80%
Child and Family Contacts 86%
Assessment and Planning 87%
Other Contacts 85%
Supervisory Review 93%
Records and Timelines 81%
System Procedures 93%
Overall compliance results  87%

Aftermath

Other recent child death reviews in Canada have called

for similar changes, according to Jeremy Berland, a

director with the British Columbia Ministry for Children

and Families” These changes include:

» arisk assessment instrument to provide a structure f